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BLUESTAR'S REPLY TO STAFF’S RESPONSE 
 

Complainant BlueStar Energy Services, Inc. (“BlueStar”), through its attorneys, hereby 

submits its Reply to the “Staff Response to Complaint and Motion to Dismiss.”  As the Staff 

essentially adopts the AIUs’ position in this matter, BlueStar’s Response (filed on January 5, 

2010) largely addresses the arguments raised by the Staff.  However, BlueStar believes a brief 

reply to the Staff’s Response is warranted to address four points. 

First, the Staff argues that it should have been clear to BlueStar that the proposed 

expanded 10-day rescission window in the AIUs’ UCB/POR tariffs would “apply to all RES 

enrollments and not just UCB/POR enrollments” and states that it “does not understand how 

BlueStar could be confused” on this point.   Incredibly, like the AIUs, the Staff fails to 

acknowledge that the Commission (in its Order in the Consolidated Docket) confirmed that the 

AIU UCB/POR Docket was limited to the UCB/POR program and specifically stated that the 

single billing option or “SBO” practiced by BlueStar "is not the subject of this proceeding."   

(Order at 2, n.1.)  As BlueStar stated in its response to the AIUs’ Motion to Dismiss, the 
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Commission's Order establishes not only that BlueStar was under no procedural obligation to 

intervene in the AIU UCB/POR Docket, but also that the AIUs' (and the Staff’s) position that the 

provisions of the UCB/POR tariffs apply to RES not participating in that program is 

substantively wrong. 

Second, the Staff repeatedly asserts – without citation to the Commission’s Order – that 

the Commission approved the expanded 10-day rescission window in its August 19, 2009 Order 

in the Consolidated UCB/POR Docket.  This statement is incorrect.  Indeed, not only did the 

Commission not expressly approve the 10-day rescission window, it provided express direction 

to the AIUs as to which putative consumer protection measures should be included in the final 

UCB/POR tariffs, and which should not.  Specifically, the Commission held that any consumer 

protection measures that were not agreed upon by all participants in the on-going ORMD 

workshops – such as the 10-day rescission window – should be left out of the final UCB/POR 

tariffs and taken up as part of formal rulemaking (which has now begun).1   (Order at 47-48.) 

Third, the Staff devotes much of its Response to making the argument that there is no 

conflict between 3-day rescission window provided for 83 Illinois Administrative Code 

453.40(a)(4), and the 10-day rescission window provided for in the AIUs’ UCB/POR tariffs.  

Essentially, Staff appears to argue that 3-day rescission window serves as a minimum 

requirement, and that nothing should be prevent the AIUs from requiring a greater rescission 

window in their territory.  Staff’s argument, however, ignores the important point that the 3-day 

 
1 Although not relevant to the merits of BlueStar’s Complaint, Staff argues in its Response that BlueStar’s 
arguments somehow compromised the “confidentiality” of the ORMD workshops.  This argument is 
wrong for at least two reasons:  (1) BlueStar’s comments (along with those of other parties) on this issue 
are publicly available on the Commission’s ORMD website; and (2) the Commission specifically 
referenced and relied upon the ORMD workshops in directing the AIUs as to which consumer protection 
provisions should be included in the final UCB/POR tariffs – thus, whether or not there was “consensus” 
in the ORMD workshops is critical in determining whether a particular provision should have been 
included in the AIUs’ final tariffs.  
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rescission window set forth in Section 453.40(a)(4) represents a policy judgment as to how long 

of a rescission window is necessary to balance consumer protection with the interest of RES (and 

indeed consumers) to provide more competitive prices.  As set forth in BlueStar comments in the 

ORMD workshops, the expanded rescission window will result in higher prices to consumers 

because RES will have to build in additional risk premiums to account for the longer period of 

uncertainty. 

Fourth, and finally, Staff also appears to take the curious – and incorrect – position that 

Section 453.40 has nothing to do with the implementation of the consumer choice provisions of 

the Public Utilities Act (“PUA”), but solely has to do with the Consumer Fraud and Deceptive 

Practices Act (“CFA”). To the contrary, Section 453.40 was among rules issued by the 

Commission – and approved by JCAR – to implement both the PUA and related provisions in 

the CFA.  (See Complaint ¶¶ 5 – 7.)  Thus, if Section 453.40 is to be changed, it should be done 

in the pending Rulemaking Docket (No. 09-0592), and not as part of a tariff that addresses only a 

limited type of residential service.  Indeed, the fact that the an amendment to Section 453.40 is 

one of the items now under consideration in the Rulemaking Docket contradicts the AIUs’ and 

Staff’s position that there is no conflict between that provision and the rescission window 

contained in the AIUs’ UCB/POR tariff.  If there were no conflict, why would Section 453.40 

now need to be changed? 
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Conclusion 
 

For the foregoing reasons and those stated in its combined Response and Cross-Motion, 

BlueStar respectfully request that the Commission deny the AIUs' Motion to Dismiss and grant 

BlueStar's Cross-Motion for Judgment on the Pleadings. 

 
 
 
 
 
 
 
 
 
Alan W. Nicgorski 
SCANDAGLIA & RYAN (FIRM NO. 43575) 
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Respectfully submitted, 
 
BLUESTAR ENERGY SERVICES, INC. 
 
 
 
_/s/ Alan W. Nicgorski_________________  
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