
STATE OF ILLINOIS 
 

ILLINOIS COMMISSION COMMERCE 
 
 
Citizens Utility Board, Citizens    : 
Action/Illinois and AARP    : 

-vs-     : 08-0175 
Illinois Energy Savings Corp.   : 
d/b/a U.S. Energy Savings Corp.  : 
 
 

ADMINISTRATIVE LAW JUDGE’S RULING 
 
 
 This Ruling addresses three motions: 1) Staff’s Motion to Take Administrative 
Notice, filed on November 16, 2009; 2) CUB’s Motion to Strike Portions of the 
Company’s Reply Brief, filed on December 22, 2009; and 3) USESC’s Motion to Strike 
Portions of CUB-AARP Reply Brief, filed on December 30, 2009. 
 
Staff’s Motion to Take Administrative Notice 
 

Section 220.640(a)(1) of 83 Ill. Adm. Code states that the Commission or 
[Administrative Law Judge] may take administrative notice of “[r]ules, regulations, 
administrative rulings and orders, and written policies of governmental bodies other than 
the Commission.” 

 
Staff requests administrative notice of an Order of the Pennsylvania Public Utility 

Commission.  While Rule 640 mentions administrative orders, litigants before the 
Commission routinely cite the final Orders of sister Commissions without the formality of 
administrative notice.   Such Orders are regularly reported to and indexed in standard 
legal research systems.  Therefore, no such notice is necessary in this instance.  The 
same rationale applies to the three Orders by sister commissions attached to USESC’s 
reply to Staff’s Motion.  All of the foregoing Orders can be cited to this Commission for 
decision-making purposes without administrative notice. 

 
Staff also requests administrative notice of an “Assurance of Discontinuance 

Pursuant to Executive Law §63(15)” entered into by the New York Attorney General and 
New York Energy Savings Corp, an affiliate of USESC, as well as an Addendum to that 
“Assurance.”  USESC asserts that it was not “provided a reasonable opportunity to 
contest the material so noticed,” as subsection 640 (c) requires.  The ALJ agrees.  
These documents were available well before the evidentiary hearings in this case, but 
not presented until after those hearings.  USESC had no opportunity to contest them 
with evidence.  Had the documents been timely offered, the motion would have granted.  
Since they were not, the motion is denied.   
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The documents need not be removed from the record.  They are not evidence 
and will not be used for decision-making purposes in this case. 
 
CUB’s Motion to Strike Portions of the Company’s Reply Brief 
 
 CUB moves to strike passages appearing on five specified pages of USESC’s 
Reply Brief.  CUB avers that those passages either contain or refer to matter outside the 
evidentiary record.  Staff supports the motion.  USESC rejoins that the specified 
passages constitute a truthful reply to untruths in CUB’s Initial Brief and the testimony it 
relies upon.   
 

The specified passages do contain or refer to factual matter not included in the 
evidentiary record.  Section 10-103 of the Public Utilities Act states that any 
Commission Order or decision “shall be based exclusively on the record for decision in 
the case.”  The record does not include factual matter that has not been formally 
admitted as competent evidence by the ALJ.  USESC is fully aware of this fundamental 
principle.  It is also aware that the pertinent material is not in the evidentiary record, as 
demonstrated by its belated request that the material be treated as evidence.  USESC 
Reply at 5. 
 
 Accordingly, CUB’s motion is granted.  However, not all the specified passages 
will be stricken from USESC’s Reply Brief.  It is permissible for USESC to challenge the 
veracity and accuracy of another party’s arguments and factual assertions, since the 
trier of fact is not required to treat all evidence and argument as reliable.  Also, some of 
the specified passages cite or rely on matter that is in fact record evidence.  A “redlined” 
version of CUB’s requested deletions, specifying the passages that are stricken from 
the record, is attached to this Ruling and incorporated in it.   
 
 With respect to USESC’s request that the non-record material now be treated as 
evidence, there are several clear reasons for denial.  First, the allegedly untruthful 
matter in CUB’s Initial Brief is expressly derived from Consumer Group’s Exhibit 3, the 
surrebuttal testimony of Barbara Alexander, filed on January 28, 2009.  USESC could 
have - indeed, should have, if it believed the sworn testimony was false - utilized any of 
a range of appropriate procedural mechanisms to request correction.  These include a 
motion to strike, a motion in limine and a motion to file supplemental testimony.  Or, 
during the October 2009 evidentiary hearings, USESC could have made an offer of 
proof or asked additional questions on direct examination, or utilized cross-examination 
and cross-exhibits with Ms. Alexander.  It could have resorted to a post-hearing motion 
or it could have exploited the ALJ’s post-hearing suggestion to consider filing additional 
testimony.  USESC did none of these things.  Instead, it simply inserted and relied upon 
non-record matter (without acknowledging it as such) in its Reply Brief.  And it did that 
with respect to other items in its Initial and Reply Briefs (see below). 
 
 Second, USESC’s untimely (and informal) request cannot be granted without 
depriving the other participants in this docket of elemental due process.  Complainants 
bear the burden of proof and USESC cannot have the last opportunity to offer evidence.  



3 
 

But there is no time left in this proceeding for additional testimony, cross-examination 
and briefing.  USESC declined to extend the statutory deadline in this docket and 
agreed to the resulting procedural schedule for completing the case at the existing 
deadline.  It did so knowing that the materials it later inserted in its briefs were not 
record evidence. 
 
 Third, USESC’s description and interpretation of the extra-record matter are 
unsupportable in certain instances.  The ALJ will not discuss this in great detail – this 
Ruling, after all, is about the party’s formal motions, not USESC’s informal request.  It is 
enough to say here that USESC’s characterization of the non-record material as “the 
truth” and Complainants’ testimony (as well as Complainant’s and Staff’s briefs, insofar 
as they rely on that testimony) as “false” is unwarranted.   Consequently, USESC’s 
demand for “justice” is more accurately viewed as a request for additional evidence and 
argument - for which there is no time left before the statutory deadline.   
 

The matter stricken from USESC’s Reply Brief need not be removed from the 
record.  It is not evidence and will not be used for decision-making purposes in this 
case. 
 
USESC’s Motion to Strike Portions of CUB-AARP Reply Brief 
 
 USESC moves to strike a specified passage from Complainants’ Reply Brief.  It 
alleges that Complainants “deliberately misstate[] the record in order to mislead the 
Commission.”  Motion at 2.  In their Reply, Complainants acknowledge an error in the 
specified passage, which they characterize as “inadvertent.”  Reply at 2.  Complainants 
indicate that they have formally notified the Clerk of the Commission of their mistake, by 
filing an errata.    
 

Complainants acknowledgement and errata have rendered the motion moot.  
Only the corrected text in their Reply Brief will be used for decision-making purposes in 
this case. 
 
Sua Sponte Ruling by the ALJ 
 
 There are additonal references to, and excerpts from, extra-record matter in the 
briefs filed in this proceeding.  In every such instance, the matter could have been 
presented for the record through the formal mechanisms established for that purpose.  
That did not occur.  Therefore, the ALJ items will strike the following non-record matter 
sua sponte. 
 
 From USESC’s Initial Brief: 1) pp. 40-41, lines 922-928 (discussion of Annual 
Report); 2) pp. 42-43, lines 963-972 (discussion of testimony from Dckt. 05-0519). 
 
 From USESC’S Reply Brief: 1) pp. 29-30 (from “That data request read as 
follows:” to the end of the run-over paragraph at the top of p. 30); 2) Any factual 
assertion in Appendix A that is not supported by record evidence.  
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 From Staff’s Reply Brief: Attachments A through C, and references to those 
attachments in the body of the brief.   
 
 The ALJ does not warrant that the foregoing constitute every reference to non-
record matter in the briefs filed in this case.  The parties are free to examine the briefs, 
including their own, and bring any additional extra-record matter to the ALJ’s attention. 
 

End of ruling 


