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RESPONSE TO THE MOTION OF THE
ILLINOIS ATTORNEY GENERAL AND CITIZENS UTILITY BOARD

TO STRIKE PORTIONS OF THE SURREBUTTAL TESTIMONY 
OF VERIZON WITNESS TIMOTHY MCCALLION

Verizon Communications Inc., Verizon North Inc., Verizon South Inc., and New 

Communications of the Carolinas (collectively “Verizon”) hereby file this response to the 

January 6, 2010, motion of the Illinois Attorney General and the Citizen’s Utility Board (“AG-

CUB”) to strike portions of the surrebuttal testimony of Verizon witness Timothy McCallion.  

As explained below, the relevant portions of Mr. McCallion’s testimony were directly responsive 

to the rebuttal testimony of AG-CUB witness Lee Selwyn.  Accordingly, they were properly 

included in surrebuttal, and there is no basis to strike the testimony.
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BACKGROUND

Under the terms of the transaction negotiated between Verizon and Frontier 

Communications Corporation (“Frontier”), Verizon is to transfer to a wholly-owned subsidiary, 

Spinco, the assets that are to be transferred to Frontier, including the relevant operations in 

Illinois.  At closing, Verizon will distribute to its shareholders the stock in Spinco.  Immediately 

thereafter, Spinco will be merged into Frontier, and Verizon shareholders will receive newly 

issued shares in Frontier in exchange for their Spinco stock.  Under well-established tax laws, the 

transaction as structured in the parties’ agreement means that it would not be taxable to Verizon.

In his direct testimony, Mr. Selwyn suggested with little elaboration that the Commission 

reformulate the transaction so that, rather than Verizon shareholders receiving stock in Frontier, 

Verizon itself would be required to take and retain ownership of the Frontier stock for a period of 

at least five years, allegedly to retain some “skin in the game.”  (Selwyn Direct at 71.)

On rebuttal, Verizon, through the testimony of Carl Erhart, explained that Mr. Selwyn’s 

proposal would amount to rewriting the terms of the arms-length agreement that the parties had 

reached.  As he testified, “risk allocation between the parties is a standard part of any deal 

negotiation,” and Mr. Selwyn’s proposal would reallocate those risks.  (Erhart Rebuttal at 14-

15.)

In his subsequent rebuttal testimony, Mr. Selwyn elaborated considerably on the details 

of his proposal, claiming that it would “in no way alter[] or affect[]” the allocation of risk

between Verizon and Frontier and that its only effect would be to shift the risk between Verizon 

and its shareholders.  (Selwyn Rebuttal at 9-14.)  In rebuttal testimony filed the same day, Staff 

witness Samuel McClerren also addressed Mr. Selwyn’s proposed condition, noting that he 

opposed the condition because of, among other things, his “understanding that there may be legal 
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issues with the Commission effectively ordering a renegotiation of the sale.”  (McClerren 

Rebuttal at 9-11.)

On surrebuttal, Verizon witness Timothy McCallion adopted the direct and rebuttal 

testimony filed by Mr. Erhart and provided surrebuttal testimony.  In particular, Mr. McCallion 

demonstrated that Mr. Selwyn’s claim that the proposed condition would have no effect on the 

risk allocation between Verizon and Frontier was incorrect.  As he explained, restructuring the 

deal as Mr. Selwyn proposed would likely make the transaction taxable to Verizon and therefore 

“dramatically alter the economics” of the deal to which the parties had agreed.  (McCallion 

Surrebuttal at 3.)  Mr. McCallion also expressed his agreement with Staff witness Mr. McClerren 

that the proposed condition would raise significant legal issues because, among other things, it 

would mean that Verizon would own the majority of Frontier for at least five years, necessitating 

approval from the Frontier shareholders and a subsequent round of regulatory approvals when 

Verizon completed the spin-off in five years.  (Id. at 2-4.)

ARGUMENT

AG-CUB’s motion rests primarily on the claim that Mr. McCallion’s testimony “raised 

new issues to [sic] in response to Dr. Selwyn’s initial proposal.”  (AG-CUB Motion at 3 

(emphasis in original).  The fact that Mr. McCallion was addressing Mr. Selwyn’s “initial 

proposal” is hardly surprising – it was that very proposal that was the subject of Mr. Selwyn’s 

(and Mr. McClerren’s) rebuttal testimony to which Mr. McCallion was responding.  As to the 

claim that Mr. McCallion was raising “new issues,” that is true only in the sense that he was 

responding to an argument that Mr. Selwyn himself had made for the first time on rebuttal – that 

his proposed condition would have no effect whatsoever on the risk allocation between Verizon 

and Frontier.  (Selwyn Rebuttal at 8-9.)  As Mr. McCallion explained, that was manifestly not 

true because the proposal would alter the fundamental economics of the deal by imposing 
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substantial new tax liability on Verizon for which it would receive no countervailing 

compensation.  (McCallion Surrebuttal at 2-4.)

AG-CUB’s complaint (Motion at 3) about Mr. McCallion’s reference to the fact that the 

proposed condition likely would require new shareholder and regulatory approvals is similarly 

unavailing.  The need for such additional approvals necessarily results in a risk that those 

approvals would not be forthcoming or would require additional conditions – new risks that do 

not exist with the deal as negotiated between Verizon and Frontier.  Thus, Mr. McCallion’s 

testimony again was responding to, and rebutting, Mr. Selwyn’s contention on rebuttal that his 

proposal would have no effect on the risk allocation between Verizon and Frontier.  Moreover, 

Mr. McCallion was also responding to the rebuttal testimony of Staff witness Mr. McClerren, 

who had suggested that a Commission attempt to renegotiate the deal along the lines suggested 

by Mr. Selwyn would raise legal issues.  Mr. McCallion’s surrebuttal noted his agreement with 

that point and simply elaborated on it.  Thus, far from being an “eleventh hour attempt” to raise 

new issues (AG-CUB Motion at 4), Mr. McCallion’s surrebuttal testimony was a direct response 

to points made – for the first time – in rebuttal testimony.

AG-CUB also suggests in passing that Mr. McCallion lacks familiarity with or 

knowledge about the Verizon-Frontier transaction or its tax consequences.  (AG-CUB Motion at 

4.)  AG-CUB provides no basis for this supposition, and it in fact is simply wrong.  

Mr. McCallion, who has worked in the telecommunications industry for more than three decades, 

is Verizon’s primary witness in most state proceedings reviewing the Verizon-Frontier 

transaction.  See Attachment 1 hereto.  As such, he is very familiar with the transaction and the 

issues it raises.  Moreover, Mr. McCallion education and work background encompass numerous 

aspects of the industry – among other things, he started his career in the accounting department 

and thus has an ample basis on which to comment on the potential tax consequences of the 
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proposed condition.  Id.  Finally, AG-CUB’s suggestion that there is something untoward about 

Mr. McCallion stepping in as a witness in place of Mr. Erhart betrays a lack of familiarity with 

practice before the Commission – substitution of one witness for another and adoption of prior 

written testimony is commonplace in proceedings before the Commission due to shifts in 

scheduling, changes in work assignments and responsibilities, and any number of other factors.  

Mr. McCallion has adopted Mr. Erhart’s previous written testimony and will be subject to cross-

examination on such testimony at any hearing.  AG-CUB cites no precedent or offers no basis to 

suggest that this is procedurally improper.

Accordingly, AG-CUB has offered no grounds for striking a portion of Mr. McCallion’s 

surrebuttal testimony, and its motion should be denied.

CONCLUSION

WHEREFORE, Verizon respectfully requests that the Administrative Law Judge deny 

the Illinois Attorney General’s and Citizens Utility Board’s Motion to Strike Portions of the 

Surrebuttal Testimony of Verizon Witness Timothy McCallion.
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