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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
BLUESTAR ENERGY SERVICES, INC. ) 
      ) 

vs.   )  Docket No. 09-0460 
   ) 

CENTRAL ILLINOIS LIGHT COMPANY ) 
d/b/a AmerenCILCO   ) 
CENTRAL ILLINOIS PUBLIC SERVICE ) 
COMPANY d/b/a AmerenCIPS  ) 
ILLINOIS POWER COMPANY d/b/a ) 
AmerenIP     ) 
 
______________________________________________________________________ 
 

STAFF RESPONSE TO COMPLAINT AND MOTION TO DISMISS 
______________________________________________________________________ 
 
 The Staff of the Illinois Commerce Commission (“Staff”), through its attorneys, 

hereby submits its response to BlueStar Energy Services, Inc.’s Verified Complaint for 

Expedited Declaratory Relief and Central Illinois Light Company d/b/a AmerenCILCO, 

the Central Illinois Public Service Company d/b/a Ameren CIPS, and the Illinois Power 

Company d/b/a AmerenIP’s Motion to Dismiss With Prejudice.  

I. Introduction 
 

On October 20, 2009, BlueStar Energy Services, Inc. (“BlueStar” or 

“Complainant”) filed a Verified Complaint for Expedited Declaratory Relief (“Complaint”) 

pursuant to 220 ILCS 5/10-108 and 83 Ill. Adm. Rules 200.170, 200.190(d) and 

200.220.  On December 18, 2009, Central Illinois Light Company d/b/a AmerenCILCO, 

the Central Illinois Public Service Company d/b/a Ameren CIPS, and the Illinois Power 

Company d/b/a AmerenIP (collectively, “Ameren” or the “AIUs”) responded to the 

Complaint by filing a Motion to Dismiss With Prejudice (“Motion to Dismiss”).   
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The BlueStar Complaint is a procedural hybrid.  The Complaint is a combination 

of a Complaint against the AIUs and a Petition for a Declaratory Ruling under Part 200 

of the Administrative Procedures Act. The AIUs answered the Complaint with its Motion 

to Dismiss.   

Staff, as explained below, agrees with and supports the AIUs’ Motion to Dismiss. 

Staff, like the AIUs, disagrees with BlueStar that there is a conflict between the general 

3 business day rescission period contained in the Consumer Fraud and Deceptive 

Practices Act (“CFA”) and the specific 10 calendar day rescission period found in the 

AIUs’ tariffs and approved by the Commission under the authority and dictates 

contained in the Illinois Public Utilities Act (“PUA”).  If the Commission agrees with Staff 

and the AIUs that there is no conflict, then there would be no reason to issue any 

declaratory ruling.  If, however, for the sake of clarity if nothing else, the Commission 

deemed it advisable to issue a declaratory ruling, Staff recommends that the 

Commission declare that BlueStar must abide by the 10 calendar day rescission period 

in the AIUs’ territories and otherwise provide Letter of Authorization (“LOA”) notice of 

the general 3 business day rescission period in the rest of the State until such time as 

the Commission should specifically address the issue in Docket No. 09-0592.1     

                                            
1
  Docket 09-0592 was initiated by the Commission on December 2, 2009, This docket arose out of the 

Commission’s Final Order in Docket No. 08-0619/0620/0621 (cons.). 
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II. Analysis 

A. No Conflict 
 
BlueStar alleges a conflict between 83 Ill. Adm. Code 453.40(a)(4) and the 

Ameren tariffs.  Staff agrees with Ameren that there is no conflict between the 

Commission-approved Ameren tariff 10 calendar day rescission period and the general 

notice requirement in Part 453.  The Part 453 requirement directs that a Letter of 

Authorization (“LOA”) provide notice of, among other things, the 3 business day 

rescission period contained in the CFA.  815 ILCS § 505/2B.   

As a preliminary matter, Staff points out that the Commission has issued an 

Initiating Order in Docket No. 09-0592, which specifically contemplates changing the 

exact Part 453 notice requirement upon which BlueStar’s entire Petition hinges.  

Initiating Order, ICC Docket No. 09-0592, at 1.  However, nothing prohibits the 

Commission, nor does BlueStar allege otherwise, from approving tariffs regulating the 

relationship between a regulated utility and its business practices with retail electric 

suppliers ("RESs”).  In this line of reasoning, Staff entirely agrees with and supports the 

AIU’s position that: 

[T]he Complaint fails to raise any actionable legal claims that would 
necessitate a reopening of the Commission’s inquiry regarding the AIUs’ 
tariffs. The Complainant employs misplaced logic alleging a “conflict” 
exists between Commission approved tariffs and a Commission rule. 
Nothing within the Commission’s internet enrollment rules indicates the 
rule is applicable as a restriction imposed upon utilities. Utilities are 
required to file tariffs for the purpose of articulating the parameters of the 
billing relationship with RES and 83 ILAC Part 453 has no apparent 
bearing upon such relationship. Rather, the rule is plainly and directly 
applicable to RES, mandating that customers enrolled through use of the 
internet must receive a notice that a 3-day period to rescind is available. 
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AIUs Motion to Dismiss, ¶ 9.   
 
Likewise, Staff agrees with and supports the AIUs contention that: 

Specifically nothing within Part 453 restricts the Commission from 
approving a utility’s ability to establish a rescission period allowing utility 
delivery service customers to call the utility and contest a notification of a 
supplier switch. It should also be noted that, the AIUs have no means of 
knowing how the RES enrolled the customer, whether it be by means of 
internet or otherwise. 
 
Id., at ¶ 10.   
 
In addition to and independent of the above-noted AIUs positions, Staff also 

notes that the Part 453 general rescission period was not set by the Commission and 

serves as a floor rather than a ceiling relative to Commission imposed specific 

rescission periods between any regulated utility and its RES delivery service customers.   

The CFA and the PUA are two entirely distinct statutes and they have different 

breadth of scope and were promulgated for different reasons with different remedies.  

Illinois courts have explained the purpose behind the CFA as: 

The CFA was enacted to create broad protective coverage from many 
types of deceptive or unfair selling techniques used by businesses and to 
provide consumers, borrowers, and business persons with broader 
protection than a common-law fraud action.  [I]t was intended to protect 
consumers from unscrupulous merchants.   
 
Scentura v. Long, 325 Ill. App. 3d 62, 69-70 (2nd Dist. 2001)(internal 
citations omitted). 
 
Thus, the CFA is an expansive and comprehensive act designed to protect all 

consumers from any type of deceptive practices.  The CFA is also designed to punish 

those that run afoul of it by granting punitive damages and attorney fees.  See e.g., Ekl 

v. Knecht, 223 Ill. App. 3d 234 (2nd Dist. 1991).   
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On the other hand, courts have explained the purpose behind the PUA as: 

The theory behind the regulation of public utilities is the protection of the 
public and the assurance of adequate service while, at the same time, 
securing for the utility a fair opportunity to generate a reasonable return.  
The Commission exists to maintain a balance between the rates charged 
by utilities and the services they perform.   
 

Bloom Township High School v. Illinois Commerce Comm’n, 309 Ill. App. 3d 163, 

175 (1st. Dist. 1999)(“Bloom”)(internal citations omitted).   

Thus, unlike the CFA, the scope of the PUA is much narrower and focused solely 

on the relationship between regulated utilities and utility consumers.  Moreover, the 

PUA only provides for reparations as a remedy, unless otherwise specifically provided 

for. 

Although a utility tariff is not a legislative enactment, its interpretation is governed 

by the rules of statutory construction.  See e.g., Bloom, 309 Ill. App. 3d at 174.  The 

Illinois Supreme Court has recently reaffirmed the canon that the specific controls over 

the general.  Abruzzo v. Park Ridge, 231 Ill.2d 324, 346 (2008)(“It is still a fundamental 

rule of statutory construction that, when a general statutory provision and a specific 

statutory provision, either in the same or in another act, relate to the same subject and 

are in conflict, the specific provision controls and should be applied.").  The Commission 

has also adhered to this basic principle.  See e.g., White v. Central Illinois Public 

Service Company (AmerenCIPS), 2002 Ill. PUC LEXIS 705 (July 24, 2002)(“The 

Commission agrees with CIPS that specific provisions should prevail over the general 

provision.”).   

Further, the CFA has been in place for decades (PA 78-904), while the 3 

business day rescission period has been effective since 1999 (PA 90-764).  The more 
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recent provision controls over the older provision.  Abruzzo, 231 Ill.2d at 346.  See also 

Morales v. Trans World Airlines, Inc., 504 U.S. 374, 384 (1992) ("[Ilt is a commonplace 

of statutory construction that the specific controls the general," a "canon" that is 

"particularly pertinent" where the general statute "is a relic" enacted long before the 

specific provision).   

The AIUs’ tariff containing the 10 calendar day rescission period was approved 

by the Commission on August 19, 2009 (“Order”).  The AIUs’ tariff is limited to the 

relationship between the AIUs and a RES providing its electric supply services to 

customers using the AIU distribution system.   Thus, the 10 calendar rescission period 

is specific only to the AIU service territories.  Because the Commission’s Order 

approving the 10 calendar day rescission period is both more recent and more specific, 

it controls over the 3 business day period contained in the more general CFA.   

Finally, if one is to conclude that there is a conflict between the Ameren tariff and 

the CFA; then one presumably must also find a conflict between the 3 business day 

rescission provision of the CFA and the Alternative Gas Suppliers’ provisions of the 

PUA, which provide for a 10 business day rescission period.  815 ILCS 

505/2DDD(c)(3)(E).  This would be inconsistent with another fundamental statutory 

construction canon.  See e.g., Dornfield v. Julian, 104 111.2d 261,267 (1984) (statutes 

are to be construed "to avoid creating an unnecessary inconsistency in the law"). 

Staff, accordingly, both as a matter of logic and long-established legal principles, 

finds no conflict and recommends that the Commission reach the same conclusion. 
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B. Waiver 

Staff agrees with the AIUs that BlueStar effectively waived its ability to contest 

the 10 calendar day rescission period in this proceeding by failing to contest the issue in 

the docketed tariff investigation proceeding, ICC Docket No. 08-0619/0620/0621 

(cons.).  BlueStar had an affirmative duty to protect its interests in a timely fashion in the 

AIU tariff investigation proceeding but failed to do so.  Staff will not re-iterate the AIUs’ 

waiver argument here but fully supports it.   

Moreover, BlueStar appears to raise a lack of notice defense to a waiver 

argument when it states that the AIU tariff “does not state whether the 10-day rescission 

period applies to internet enrollments; nor does it state whether it applies to ARES (like 

BlueStar) who are not participating in the UCB/POR program.”  Petition, ¶ 11.  Likewise, 

Bluestar alleges that the rescission period was somehow “buried” in AIU’s tariffs or that 

the recession period was “in the fine print” of AIU’s tariffs.  Staff will address these 

factual allegations in more depth below.  However, for the reasons provided below, Staff 

recommends that the Commission disregard any inference that Bluestar was unaware 

that the rescission period could have been contested in the AIU tariff investigation 

III. Staff’s Response To Certain BlueStar Allegations  

Although Staff will not respond to every BlueStar allegation, Staff, in the interest 

of an accurate record, is compelled to respond to a few such allegations. 

 A. Alleged Hidden Tariff Provisions 

As an initial matter, it is hard for Staff to imagine how the structure and language 

of AIU’s Supplier Terms and Conditions could be made any clearer.  The terms and 
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conditions of the UCB/POR program are not even contained in the same section as the 

enrollment procedures where the rescission periods are addressed.  The UCB/POR 

program is defined and described in Section 7, entitled “Billing, Payment, and 

Remittance,” whereas the rescission windows are described in Section 11, entitled 

“Switching.”  Nowhere in Section 7 is there any discussion of rescission periods, let 

alone in the subsection that addresses UCB/POR.  Similarly, Subsection 11(B), entitled 

“RES and MSP Enrollment Procedures”, makes no reference to the UCB/POR program.  

In addition, Section 11 begins by stating that “this Section governs (i) how a Supplier 

registered with Company enrolls Customers for, and terminates Customers from, RES 

supplied power and energy or Metering Services [ ].”  Staff fails to understand where 

BlueStar’s alleged confusion is stemming from, and Staff does not think the AIUs’ tariffs 

could make it any clearer that the rescission windows apply to all RES enrollments and 

not just UCB/POR enrollments.  Similarly, internet enrollments are not singled out in 

Section 11, or in any of the Supplier Terms and Conditions for that matter.  Doing so 

would be illogical because, as correctly pointed out by the AIUs, the utility has “no 

means of knowing how the RES enrolled the customer, whether it be by means of 

internet or otherwise.”  AIU Motion to Dismiss, p. 6.   

Moreover, BlueStar did not have to wait until the filing of the AIUs’ tariffs in 

September of 2008 to clear up any perceived confusion as to the applicability of the 10-

calendar day rescission window.2  Staff agrees with the AIU that commenting on 

                                            
2
  The fact that Bluestar did not even mention its confusion until after the tariffs became 

effective, a period of almost 13 months after the filing, is a separate issue that is being 

addressed below. 
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discussions during the ORMD workshops, especially on comments made by individual 

parties or holding any party to a position articulated in the workshops, would breach the 

confidentiality agreement of the workshop participants.   

In fact, the following pre-amble was read and then placed on top of the sign-in 

sheet for at least the last year of workshops and was also read into the record in ICC 

Docket No. 08-0619/0621 (cons.):   

The Illinois Commerce Commission (Commission) considers workshops to 
be a critical tool it occasionally employs in order to fulfill its obligations 
under the Illinois Public Utilities Act.  In order to implement SB 1299, 
certain parties have been participating in Commission-sponsored 
workshops.  The Commission will likely initiate tariff investigations of the 
utilities that are mandated to comply with the requirements of SB 1299 
and/or other appropriate administrative proceedings.  In order to facilitate 
free and open discussions, the participants to the workshops agree that 
statements made, positions taken, and documents and papers provided 
by the participants in these workshops are in the nature of settlement 
discussions and shall be treated as confidential and shall not be used by 
or against the participants in any litigation, including administrative 
proceedings before the Commission, and other federal, state, or local 
governmental authorities.   
 
Tr., Dec. 9, 2008, pp. 13-14. 

 
BlueStar identifies its own and another RES’ specific positions, along with certain 

unidentified RES’, in the workshops in an attempt to employ these positions against the 

AIUs in the above-contemplated tariff investigation.  Complaint, ¶ 17 and 18.  Such 

allegations potentially undermine this long-established workshop process, which is as 

noted a critical tool of the Commission.  Parties to a workshop, particularly utilities, may 

be less likely to participate freely and openly in future workshops due to BlueStar’s 

allegations in this proceeding.  The Commission should not reward such conduct.   
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Nonetheless, in order to respond to BlueStar, Staff will note generally, without 

identifying any particular party’s position, that workshop discussions about a rescission 

period for residential and small commercial customers started as early as March of 

2008 and continued throughout the summer of 2008, leading up to the filing of the AIUs’ 

tariffs on September 30, 2008.  Starting in May of 2008, Staff distributed numerous 

discussion documents on rescission periods and their applicability to all workshop 

participants, including BlueStar.  Moreover, after several conference calls and in-person 

collaborative meetings, the AIUs shared the first draft of its proposed tariff filings on 

September 8, 2008.  While the language of the initial draft was modified prior to the 

filing, the new enrollment procedures, including the rescind process, were part of the 

AIUs’ initial draft tariffs.  Thus, by the time Ameren filed the tariffs in September of 2008, 

BlueStar had more than sufficient notice that the Ameren tariffs were going to contain 

language regarding the rescission period.   

In light of the foregoing, Staff entirely disagrees with BlueStar’s characterization 

in paragraph 14 of its Petition that the rescission window was somehow “buried” in 

AIU’s tariffs or that the recession period was “in the fine print” of AIU’s tariffs. BlueStar 

Compalint, ¶ 1. Simply put, Staff does not understand how BlueStar could possibly be 

confused regarding the applicability of the rescission window almost a year and a half 

after those discussions started.   

B.  The Workshops and the AIU Tariff Investigation  

BlueStar, in paragraphs 15-18, as well as paragraphs 22-24 of its Petition, 

appears to misrepresent the interaction between the ORMD workshops, the AIUs’ 

approved tariffs, and the new rulemaking regarding Administrative Code Part 412.   
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As BlueStar states accurately, the Staff of the Office of Retail Market 

Development (“ORMD”) sent out an initial request for comments on a wide range of 

topics associated with a competitive retail electricity market in August 2008.  However, 

as described above, detailed discussion about rescission periods and AIU’s tariffs 

started well before August 2008.  During those discussions, Staff consistently proposed 

to include the general rescission process in the utilities’ tariffs.  In fact, at the time of 

those discussions, there was no way of knowing whether there would be a general 

consumer protection rulemaking at the Commission.  The initiation of a rulemaking was 

first ordered by the Commission in its August 19, 2009 Order that approved the AIUs’ 

tariff changes.  However, Staff viewed the rescission period as a very important item 

that should be implemented in concurrence with the effective date of the AIUs’ proposed 

tariffs.   

As can be seen by reviewing the record in the tariff investigation in Docket No. 

08-0619/0620/0621 (cons.), there was disagreement between Staff and other parties 

with respect to additional obligations for retail electric suppliers marketing to residential 

and small commercial customers.  The record shows that those additional contested 

obligations did not involve the 10-calendar day rescission period proposed by AIU.  In 

fact, BlueStar acknowledges that there was no testimony filed in the consolidated 

Docket regarding the rescission window.  BlueStar Complaint ¶ 14.  The reason that the 

10-calendar day period was not contested by Staff was that Staff concluded that it was 

the appropriate rescission period for RES residential and small commercial customers.  

The other intervening parties presumably agreed with Staff.  



12 

 

In addition, BlueStar claims “AIU’s inclusion of the 10-day rescission window in 

its Final UCB/POR Tariff is contrary to the Commission’s express directives that 

consumer protection measures should not be included unless they were agreed to by all 

ORMD workshop participants.”  BlueStar Complaint, ¶ 25.  The problem with this 

statement is that the filed tariffs already contained the 10-calendar day rescission period 

long before the time the Commission entered the Final Order.   

As noted above, the 10-calendar day period was part of the initial filing made on 

September 30, 2008.  It was not something the AIUs added to the tariffs at a later time.  

In addition, the Final Order acknowledges that there are already existing consumer 

protections in the AIUs’ tariffs.  As quoted in ¶ 20 of BlueStar’s Complaint, the Final 

Order states that “those aspects of consumer education and protection already 

addressed to at least some extent in AIU’s tariffs, or logically tied to existing consumer 

education and protection provisions in AIU’s tariffs, should be added to the tariffs if 

consensus can be reached on them in the ORMD workshops” (emphasis added).  In 

other words, the Commission was aware of the existing consumer protections such as 

the rescission period when it entered the Final Order on August 19, 2009.  As a result, if 

the Commission wanted the proposed rescission period to be further discussed in the 

workshops, the Commission would have explicitly denied the inclusion of the AIUs’ 

proposed 10-calendar day rescission period when it entered the Order.  Obviously, the 

Commission did not do so, but rather approved the 10-calendar day rescission period, 

along with any other proposed tariff provisions that did not get mentioned specifically in 

the Commission’s Order.  For BlueStar’s statements to make sense, one would have to 

assume that the Commission was not aware of the totality of the AIUs’ tariff filings and 
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that the AIUs, together with all other intervening parties to that tariff investigation 

proceeding that remained silent on the proposed 10-calendar day rescission period, 

was able to include tariff language that the Commission unwittingly approved.  This 

proposition, of course, is equally absurd. 

IV. Conclusion 
 

For these reasons, BlueStar’s Verified Complaint for Expedited Declaratory 

Relief should be denied, or, in the alternative, the AIUs’ Motion to Dismiss should be 

granted.  Further, if the Commission agrees with Staff and the AIUs that there is no 

conflict, then there would be no reason to issue any declaratory ruling.  If, however, the 

Commission deemed it advisable to issue a declaratory ruling, Staff recommends that 

the Commission declare that BlueStar must abide by the 10 calendar day rescission 

period in the AIUs’ territories and otherwise provide LOA notice of the general 3 

business day rescission period in the rest of the State until such time as the 

Commission should specifically address the issue in Docket No. 09-0592. 

 
 
 
 
      Respectfully submitted, 

 

      /s/____________________  

      MICHAEL J. LANNON 
      JESSICA L. CARDONI 
 
      Office of General Counsel 
      Illinois Commerce Commission 
 
 
January 5, 2010 
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