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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
BLUESTAR ENERGY SERVICES, INC., 
 
   Complainant. 
 
v. 
 
CENTRAL ILLINOIS LIGHT COMPANY, 
d/b/a AmerenCILCO, CENTRAL ILLINOIS 
PUBLIC SERVICE COMPANY, d/b/a 
AmerenCIPS, and ILLINOIS POWER 
COMPANY d/b/a AmerenIP 
 
   Respondents. 

) 
) 
) 
) 
) 
) 
) 
)
) 
) 
) 
) 
) 

 
 

Docket No. 09-0460 
 
 

 
 

 
BLUESTAR'S VERIFIED RESPONSE TO MOTION TO DISMISS AND  

CROSS-MOTION FOR JUDGMENT ON THE PLEADINGS 
 

Complainant BlueStar Energy Services, Inc., ("BlueStar"), by its attorneys and pursuant 

to 83 Illinois Administrative Code 200.190, hereby files its Combined Response to the Ameren 

Illinois Utilities ("AIUs") Motion to Dismiss and Cross-Motion for Judgment on the Pleadings.  

In further support thereof, BlueStar states as follows: 

INTRODUCTION

The AIUs seek to dismiss BlueStar's Complaint with prejudice based on the simplistic 

argument that BlueStar should be barred from objecting to the AIUs' attempt to change existing 

law governing internet enrollments for all RES via its UCB/POR tariff because BlueStar did not 

intervene in the previous docketed Commission proceeding regarding the implementation of the 

AIUs' UCB/POR tariffs (Consolidated Docket No. 08-0621) (hereinafter referred to as the "AIU 

UCB/POR Docket") and did not object to the Commission's Order in that proceeding by filing a 

motion for rehearing pursuant to Rule 200.880 of the Commission's Rules of Practice.  The AIUs 

are wrong for at least three reasons.   



2 

 

                                                           

First, BlueStar has not participated (and has no intention of participating) in the AIUs' 

UCB/POR program, but instead continues to bill its customers by means of the "single billing 

option" ("SBO") provided for by Section 16-118(b) of the Public Utilities Act, 220 ILCS 5/16-

118(b).  Thus, BlueStar did not intervene in the AIU UCB/POR Docket because there was no 

reason to believe that the provisions of the AIUs' UCB/POR tariffs would apply to RES (like 

BlueStar) not participating in the UCB/POR program.  In fact, in its Order regarding the AIUs' 

UCB/POR tariffs, the Commission confirmed that AIU UCB/POR Docket was limited to the 

UCB/POR program and specifically stated that the type of single billing practiced by BlueStar 

"is not the subject of this proceeding."  (Ex. D, Order at 2, n.1.1)  The Commission's Order 

therefore establishes not only that BlueStar was under no procedural obligation to intervene in 

the AIU UCB/POR Docket, but also that the AIUs' position that the provisions of the UCB/POR 

tariffs apply to RES not participating in that program is substantively wrong.     

Second, there was no reason for BlueStar to seek re-hearing of the Commission's Order.   

Indeed, as set forth in paragraphs 19 through 24 of BlueStar's Complaint, it is the AIUs who 

violated the Commission's Order.  Specifically, the AIUs ignored the Commission's express 

directive that any consumer protection measures that were not agreed upon by all participants in 

the on-going workshops being conducted by the Office of Retail Market Development 

("ORMD") – such as the 10-day rescission window – should be left out of the final UCB/POR 

tariffs and taken up as part of formal rulemaking (which has now begun).   (Ex. D, Order at 47-

48.)  Thus, BlueStar does not ask the Commission to change its Order, but instead asks the 

Commission to correct the AIUs' failure to file tariffs that comply with that Order. 

 
1 Unless otherwise noted, all Exhibits referenced herein are attached to BlueStar's Complaint. 
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Third, no alleged procedural shortcoming on BlueStar's part can save the AIUs from the 

fact that Illinois law does not allow the AIUs to effect a change to existing law regarding the 

rescission window outside of the legislatively-prescribed rulemaking process.  Indeed, despite 

the AIUs' strained attempt to reconcile the two provisions, it is cannot be reasonably disputed 

that the 10-day rescission window – as applied to residential enrollments – conflicts with the 

existing Commission- and JCAR-approved rule (83 Ill. Adm. Code 453.40), which provides for a  

3-day rescission window for internet enrollments.  If this rule is to be changed, it should be done 

in the pending Rulemaking Docket (No. 09-0592), and not as part of a tariff that addresses only a 

limited type of residential service.   

For these reasons, which are set forth in greater detail below, BlueStar asks the 

Commission to: (1) deny the AIUs' Motion to Dismiss; (2) grant BlueStar's Cross-Motion for 

Judgment on the Pleadings; (3) declare that the 10-day rescission window found in the AIUs' 

UCB/POR tariff does not apply to RES, like BlueStar, who do not participate in the UCB/POR 

program but instead utilize the SBO method of invoicing; and/or (4) suspend the 10-day 

rescission window provision in the AIUs' UCB/POR tariffs pending the resolution of that issue 

in the pending Rulemaking Docket.  

ARGUMENT

I. BlueStar Was Under No Obligation to Intervene in the AIU UCB/POR Docket, and 
the Results of that Docket Do Not Apply to RES – Like BlueStar – that Utilize the 
Single Billing Option Provided for by Section 16-118(b) of the Public Utilities Act.  

 
The AIUs' contention that BlueStar should be barred from challenging the AIUs attempt 

to change the rules for all RES through their UCB/POR tariffs because BlueStar did not 

intervene in the AIU UCB/POR Docket fails for a very basic reason:  The tariffs resulting from 

the AIU UCB/POR Docket were never supposed to apply to RES – like BlueStar – who do not 
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participate in UCB/POR, but instead utilize the SBO provided for by 220 ILCS 5/16-118(b).  

Thus, BlueStar had no reason to intervene in that proceeding because, as the Commission 

ultimately confirmed in its Order, the AIUs' UCB/POR tariffs do not apply to RES who utilize 

the SBO. 

As discussed in detail in the Commission's Order in the AIU UCB/POR Docket (Ex. D, 

Order at 1), the legislation that precipitated – and defined that proceeding – was Public Act 

("P.A.") 95-0700, which amended Section 16-118 of the Public Utilities Act ("Act"), 220 ILCS 

5/1-101 et seq., by adding language directing electric public utilities with more than 100,000 

customers to file tariffs pursuant to Article IX of the Act establishing utility consolidated billing 

("UCB") and purchase of receivables ("POR") service.  Among other things, this legislation 

required electric utilities to provide RES with the option to have the electric utility generate and 

issue single bills to retail customers for both the electric power and energy provided by the RES 

and the delivery services provided by the electric utility.    

Importantly, certain previously-enacted provisions of Section 16-118 remained in effect 

and were not changed by the P.A. 95-0700.  Specifically, previously-enacted subsection (b) of 

Section 16-118 provided for the establishment of a tariff that would allow RES "to issue single 

bills to the retail customers for both the services provided by the alternative retail electric 

supplier . . . and the delivery service provided by the electric utility customers."  220 ILCS 5/16-

118(b).  This provision is referred to in the industry as the "single billing option" or "SBO."  

BlueStar utilizes the SBO for its residential and retail customers throughout the State, including 

those customers located within the AIUs' territory.    

Neither the Legislature nor the Commission authorized the AIUs to use the filing of these 

new tariffs or the AIU UCB/POR Docket to change the rules governing those RES – like 
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BlueStar – who had no intention of participating in the new program but instead elected to 

provide their service pursuant to the pre-existing SBO.  In fact, in its Order, the Commission 

confirmed that the SBO was "not the subject" of the UCB/POR Docket.  (Ex. D, Order at 2, fn. 

1.)   

The consequences to this proceeding of the plain reading of the unequivocal language of 

Section 16-118 and the Commission's Order are two-fold.  First, because BlueStar has no 

intention of participating in the UCB/POR program but instead continues to utilize the SBO, it 

had no notice that its rights would be impacted by the AIUs UCB/POR Docket and thus no 

reason to intervene in that proceeding.  Indeed, it would not only be incorrect as a matter of law, 

but also fundamentally unfair to allow the AIUs to unilaterally expand the applicability of the 

tariffs resulting from the AIU UCB/POR Docket after the fact and then to hold that BlueStar and 

other similarly-situated entities are now precluded from challenging those tariffs because they 

did not intervene in a proceeding that was expressly limited to the adoption of the UCB/POR 

program.  Second, moving beyond the procedural implications, the Commission's express 

statement that the AIU UCB/POR Docket and the resulting tariffs do not apply to the SBO 

means that the AIUs cannot apply the provisions of those tariffs – including the 10-day 

rescission window – to RES (like BlueStar) who utilize the SBO and do not participate in the 

UCB/POR program.  For these reasons, the Commission should deny the AIUs' Motion to 

Dismiss, hold that the UCB/POR tariffs do not apply to RES who utilize the SBO, and enter 

judgment on the pleadings in BlueStar's favor.  
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II. The AIUs' Inclusion of the 10-day Rescission Window in Their UCB/POR Tariffs 
Does Not Comply With the Commission's Order.       

 
The AIUs' argument that BlueStar should have intervened in the AIU UCB/POR Docket 

and challenged the Commission's Order via a petition for a rehearing also misses the mark for an 

additional reason:  BlueStar does not ask the Commission to modify its Order; instead, BlueStar 

simply asks the Commission to correct the AIUs' failure to file tariffs that comply with the 

Commission's Order.  Specifically, the Commission should strike or suspend the 10-day 

rescission window found in the AIUs' tariffs because the AIUs inclusion of that provision is 

contrary to the Commission's express directive that such consumer protection measures should 

not be included in the final UCB/POR tariffs unless they were agreed to by all participants in the 

on-going ORMD workshops. 

Indeed, in its Order, the Commission referenced and relied upon the ORMD workshops 

in directing the AIUs as to what consumer protection measures should and should not be 

included in AIU's Final UCB/POR Tariff.  In particular, the Commission held that only those 

consumer protection measures "upon which consensus is developed in the ORMD workshops" 

should be included in the AIUs' final UCB/POR tariffs.  (Ex. D, at 47-48.)  With regard to those 

consumer protection provisions that were "not agreed upon in the ORMD workshops," the 

Commission laid out two options.  Either the AIUs could submit separate tariffs including 

provisions disputed during the workshops so that Commission could "suspend these disputed 

provisions and investigate them without delaying implementation of those agreed upon 

provisions."  (Id.)  Alternatively, those consumer protections measures discussed in the 

workshops that were "not appropriate for inclusion in AIU's UCB/POR tariffs" could be 

considered as part of formal rulemaking. 
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However, despite the Commission's clear directive, the AIUs included at least one 

provision – the 10-day rescission window – that was vigorously disputed in ORMD workshops 

in their final UCB/POR tariffs filed on September 18, 2009.2  As set forth in more detail in 

paragraphs 15 through 18 of BlueStar's Complaint, a proposal to change the standard rescission 

period from 3 days to 10 days was the subject of extensive discussions in the ORMD workshops.  

Further, it is undisputed that BlueStar and other workshop participants opposed the expansion of 

the rescission period, voiced their opposition during the workshop proceedings, and filed written 

comments noting their objection.3 Thus, there was no consensus among ORMD participants as to 

the 10-day rescission window, nor was such a provision "agreed upon."   

Accordingly, the AIUs violated the Commission's Order by including the disputed 10-day 

rescission window in their final UCB/POR tariff.  The Commission should correct the AIUs' 

failure to comply with its Order and strike the 10-day rescission window from the AIUs' 

UCB/POR tariffs, thereby allowing the issue to be addressed in the pending Rulemaking Docket 

as the Commission originally directed. 

III. The 10-Day Rescission Window in the AIUs' UCB/POR Tariffs Conflicts with 
Existing Law.            

 
Finally, the Commission should deny the AIUs' Motion to Dismiss and enter judgment on 

BlueStar's behalf for the additional reason that the 10-day rescission window found in the AIUs' 

UCB/POR conflicts with existing law.  Specifically, 83 Ill. Adm. Code 453.40(a)(4) provides for 

a 3-day rescission window for customers who enroll with RES (like BlueStar) over the internet 

                                                            
2  As noted, the AIUs submitted their final tariffs to the Commission on September 18, 2009, thirty days after 
issuance of the Commission's Order.  Thus, even if a motion for re-hearing were the proper procedural vehicle to 
challenge the AIUs' failure to file tariffs that comply with the Commission's Order (and it is not), BlueStar could not 
have filed such a petition pursuant 83 Illinois Administrative Code 200.880 because BlueStar did not have notice of 
the contents of the final tariffs until the 30-day period for filing such a petition had passed. 
3 BlueStar's written comments objecting to the 10-day rescission window can be found on the Commission's ORMD 
website (http://www.icc.illinois.gov/ormd/RESobligations.aspx). 
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("residential customers may cancel the enrollment within 3 business days after Internet 

enrollment").  See Ex. A to BlueStar's Complaint.  Section 453.40 remains in full force and 

effect, and should be modified only through the legislatively-proscribed rulemaking process – 

including review by the Joint Committee on Administrative Rules ("JCAR") – and not through 

the filing of the tariffs.  In fact, since BlueStar filed this Complaint, the Commission has initiated 

a formal rulemaking proceeding concerning the consumer protection measures discussed in the 

ORMD workshops, including a proposed amendment to Section 453.40 that would change the 

rescission period from 3 to 10 days.  (See ICC Docket No. 09-0592.)  The initiation of the 

Rulemaking Docket further underscores that any change to the existing rule governing customer 

rescission should – and must – be effected in a manner that complies with the formal rulemaking 

process.  Following that process is not a mere technicality, but instead is a legislative 

requirement that, among other things, guards against the untenable situation that currently exists 

where there is one rule governing customer rescission in the AIUs' territory and a different rule 

in ComEd territory.   

Indeed, in their Motion to Dismiss, the AIUs concede that the Rulemaking Docket is "the 

proper forum … to address concerns regarding customer rescission."  (AIU's Motion ¶ 8.)  Yet, 

despite this concession, the AIUs assert that the contrary provisions in their tariff should stand 

while the formal rulemaking proceeds.  The AIUs should not be allowed "to put the cart before 

the horse," and simply assume that the Rulemaking Docket will result in the change to the rule 

they desire.  Instead, the Commission should strike the 10-day rescission window from the AIUs' 

UCB/POR tariffs pending the outcome of the formal rulemaking.   
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Conclusion 
 

For the foregoing reasons, BlueStar respectfully request that the Commission deny the 

AIUs' Motion to Dismiss and grant BlueStar's Cross-Motion for Judgment on the Pleadings. 

 
 
 
 
 
 
 
 
 
Alan W. Nicgorski 
SCANDAGLIA & RYAN (FIRM NO. 43575) 
55 E. Monroe, Suite 3440 
Chicago IL 60603 
(312) 580-2035 (phone) 
(312) 782-3806 (fax) 

Respectfully submitted, 
 
BLUESTAR ENERGY SERVICES, INC. 
 
 
 
_/s/ Alan W. Nicgorski_________________  
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CERTIFICATE OF SERVICE

 I hereby certify that a copy of the foregoing document was filed electronically on 
the Illinois Commerce Commission’s e-Docket website and served to all parties listed below via 
E-mail on January 5, 2010. 

 
Jessica L. Cardoni 
Office of General Counsel 
Illinois Commerce Commission 
160 N. LaSalle St., Ste. C-800 
Chicago, IL 60601  
E-Mail:  jcardoni@icc.illinois.gov
 

Elizabeth Davies, Paralegal 
Citizens Utility Board 
309 W. Washington, Ste. 800 
Chicago, IL 60606  
E-Mail:  edavies@citizensutilityboard.org
 

Erika Dominick, Paralegal 
Legal Dept. 
Ameren Services Company 
1901 Chouteau Ave. 
PO Box 66149 
St. Louis, MO 63166-6149  
E-Mail:  edominick@ameren.com
 

Edward C. Fitzhenry 
Ameren Services Company 
PO Box 66149 (M/C 1310) 
1901 Chouteau Ave. 
St. Louis, MO 63166-6149  
E-Mail:  efitzhenry@ameren.com
 

Michael J. Lannon 
Office of General Counsel 
Illinois Commerce Commission 
160 N. LaSalle, Suite C-800 
Chicago, IL 60601  
E-Mail:  mlannon@icc.illinois.gov
 

Kristin Munsch 
Citizens Utility Board 
309 W. Washington, Ste. 800 
Chicago, IL 60606  
E-Mail:  kmunsch@citizensutilityboard.org
 

Julie Soderna, Director of Litigation 
Citizens Utility Board 
309 W. Washington, Ste. 800 
Chicago, IL 60606  
E-Mail:  jsoderna@citizensutilityboard.org
 

Steven R. Sullivan, Sr. Vice President 
Ameren Services 
One Ameren Plz. 
1901 Chouteau Ave. 
PO Box 66149, MC 1300 
St. Louis, MO 63166-6149  
E-Mail:  srsullivan@ameren.com
 

Matthew R. Tomc 
Ameren Services Company 
PO Box 66149, MC 1310 
1901 Chouteau Ave. 
St. Louis, MO 63166  
E-Mail:  mtomc@ameren.com
 

Jackie K. Voiles 
607 E. Adams St. 
Springfield, IL 62739  
E-Mail:  jvoiles@ameren.com
 

Michael L. Wallace, Administrative Law Judge 
Illinois Commerce Commission 
527 E. Capitol Ave. 
Springfield, IL 62701  
E-Mail:  mwallace@icc.illinois.gov
 

 

 
 
      _/s/ Alan W. Nicgorski_________________ 
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