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CITIZENS UTILITY BOARD’S REPLY IN SUPPORT OF ITS  
MOTION TO STRIKE  

PORTIONS OF USESC REPLY BRIEF  
 

NOW COMES the Citizens Utility Board (“CUB”), through its counsel, Julie L. Soderna, 

and hereby replies, pursuant to the Commission Rules of Practice (“Rules”), 83 Illinois 

Administrative Code Section 200.190, to the responses of Illinois Energy Savings Corp. d/b/a 

U.S. Energy Savings Corp., d/b/a Just Energy (“USESC” or the “Company”), and the Staff of the 

Illinois Commerce Commission (“Commission”) to CUB’s Motion to Strike Portions of 

USESC’s Reply Brief (“CUB Motion to Strike”) as arguing facts outside evidence.   

USESC claims that CUB asks the Commission to “base its decision on false assertions.”  

USESC Response at 4.  Nothing could be farther from the truth.  CUB asks only that this 

Commission to base its decision on the record before it, as the Commission is required to do so 

by law.  In support of this reply, CUB states the following: 

1. USESC’s only argument supporting its use of extra-record factual evidence, 

improperly asserted by counsel, is that it assumed the evidence – consisting of 

verified discovery responses from the Company, summarized in Barbara Alexander’s 
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Surrebuttal Testimony, properly admitted into the evidentiary record and wholly 

unchallenged – had been previously “waived” by Complainants.  Id. at 6-7.  Such 

argument demonstrates a shocking disregard for the law. 

2. The Public Utilities Act (“PUA”) requires that “[a]ll evidence presented at hearings 

held by the Commission or under its authority shall become a part of the records of 

the Commission” (220 ILCS 5/10-101) and that all decisions shall be based 

“exclusively on the record for decision in the case” (220 ILCS 5/10-103).  The PUA 

further requires that proposed orders must be based on “all the material issues of fact, 

law or discretion presented on the record.”  220 ILCS 5/10-111. 

3. Ms. Alexander’s Surrebuttal Testimony, including the information challenged in 

USESC’s Reply Brief that CUB seeks to be stricken, was admitted into the 

evidentiary record on October 15, 2009 without challenge.  Tr. at 575/12.  The 

Company never served any discovery on this portion of Ms. Alexander’s testimony 

and did not cross-examine her on it at trial.  Moreover, despite a thorough and 

aggressive motion to strike large portions of Ms. Alexander’s Direct, Rebuttal and 

Surrebuttal Testimony, filed on September 22, 2009, the Company did not even 

mention the testimony it now claims is “false.”  Thus, the Company’s claims of woe 

and unfairness are completely without merit, a product of its own failures, and as 

shown in CUB’s Motion and this Reply, should be completely rejected by this 

Commission. 

4. The simple fact is that the Company had every opportunity to seek admission of the 

improper extra-record evidence argued by counsel in USESC’s Reply Brief, but it did 

not.  Although counsel for CUB gave Mr. Potter sufficient opening to provide this 
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information voluntarily, if he thought such information pertinent to the questions 

asked, he did not offer such information.  If counsel for USESC believed the record 

did not, or would not, accurately reflect the Company’s own testimony, counsel had 

an obligation to clarify such a response on re-direct examination.  Instead, USESC 

argues that CUB should have done its job for it, by seeking blind testimony from Mr. 

Potter concerning the meaning of “validity.”  Additionally, when counsel for CUB 

sought testimony from the two testifying Regional Distributors regarding the validly-

determined allegations discussed in Ms. Alexander’s testimony, it became impossible, 

because neither Mr. Nicholson nor Mr. Hames had even reviewed Ms. Alexander’s 

testimony.  Tr. at 204/9 (Nicholson); Tr. at 114/20 (Hames). 

5. The Company claims that, based on its response to CUB 9.03, CUB “should have 

known the information in Ms. Alexander’s Surrebuttal Testimony, at pages 25-26, 

was false.”  USESC Response at 4.  The information in the Company’s response to 

CUB 9.03, however, in no way, shape or form substantiates counsel’s claims that Ms. 

Alexander’s Surrebuttal Testimony was false.  The Company’s verified response to 

CUB 9.03 stated that the “validity” field “has not been used since February 2007.  

The field continues to appear in the reports because the field has not been eliminated 

from the data system.”  See USESC’s Reply Br. at 15.  The Company’s response – 

even taken as true – does not in any way demonstrate to the parties or the 

Commission that Ms. Alexander’s Surrebuttal Testimony is inaccurate.  It certainly 

does not tell the parties or the Commission what USESC counsel purports it does in 

its Response: that the “validity field data does not confirm the validity of a 

complaint.”  USESC Response at 3.  If this statement were correct, the Company 
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would have stated that in its verified response to CUB 9.03.  Instead, it answered that 

the field is no longer used. 

6. As stated in CUB’s Motion to Strike, the Company’s response to CUB’s data request, 

seeking a detailed explanation of how the number under “Validity” column in the 

Agent Allegation Reports is determined, did not even answer the question, let alone 

demonstrate the “falsity” of Ms. Alexander’s testimony.  In fact, not only does the 

Company’s response not undermine Ms. Alexander’s conclusions about the 

Company’s response to valid complaints – it supports it.    

7. This field contained values for Agent Allegation Reports dated throughout 2007 and 

2008 (USESC’s response to CUB data request 6.32).  The fact that the “Validity” 

column in these Agent Allegation Reports continued to record values throughout 

2007 and 2008, and the fact that the Company acknowledges that it previously used 

this field to determine whether a complaint was valid (USESC Response at 2), 

provides further evidence that the Company chose to ignore its own validly-

determined complaints.  In fact, CUB Cross Ex. 5C is an example of the very Agent 

Allegation Reports at issue and has an allegation date of March 10, 2008 (against 

USESC witness Nicholson, Regional Distributor of the Westmont sales office).  

Other examples in the data provided in USESC’s discovery exhibit 6.32 show 

allegation and incident dates both in 2008, as well as values in the “Validity” column 

attributable to activity in 2007 and 2008, dispelling any notion that this field related 

only to pre-2007 activity. 

8. USESC further claims that it was CUB’s obligation to clear up the so-called 

discrepancy between Ms. Alexander’s testimony and this discovery response through 
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cross-examination.  USESC Response at 5.  This is objectionable for two reasons.  

First, these responses are not incompatible, as described above.  The Company’s 

response to CUB 9.03 does nothing to clarify the meaning of the “Validity” column 

in the Agent Allegation Reports, let alone challenge the veracity or import of Ms. 

Alexander’s testimony.  Second, CUB did not have sufficient time to issue another 

data request to clarify the incomplete and unresponsive response to CUB 9.03.  The 

Company did not respond to CUB 9.03 until September 29, 2009, just two weeks 

before the trial was scheduled to begin.  No inquiry was needed, since the Company 

filed its comprehensive motion to strike Ms. Alexander’s testimony on September 22, 

2009, and the relevant testimony at issue was not included in it.  Counsel for CUB 

reasonably expected the motion to strike to have included all the information USESC 

deemed to be unlawful or incorrect. 

9. USESC claims it was “shocked” that CUB used properly admitted and unchallenged 

evidence of the Company’s own determinations regarding the “validity” of 

complaints against sales agents in its brief.  USESC Response at 4.  The only thing 

shocking is that the Company expects the Commission to correct its error of failing to 

attempt any rebuttal of this evidence, without any challenge to its entry into the 

record or request for additional testimony to clarify the Company’s position.   

10. The Company now asks the Administrative Law Judge (“ALJ”) to admit additional 

evidence into the record, consisting of its response to CUB 9.03.  Contrary to 

USESC’s 13th hour request, it is entirely unreasonable to admit additional evidence 

into the record at this stage.  The Company had every opportunity to cross-examine 

Ms. Alexander on her Surrebuttal Testimony at trial, and introduce this discovery 
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response into evidence.  The Company could have also referenced this discovery 

response on re-direct examination of Mr. Potter, since the subject matter was 

broached on CUB’s cross-examination of him.  They did neither.  This discovery has 

no place in the evidentiary record of this proceeding, as it simply does not aid this 

record in any way.  Moreover, as Staff so astutely pointed out in its Response in 

support of CUB’s Motion to Strike, the parties are entitled to rely on verified 

evidence provided by the Company in discovery.  Staff Response at 7.  It was the 

Company’s obligation to clarify or correct Ms. Alexander’s characterization of this 

information – something it had nearly nine months to accomplish.  USESC’s failure 

to zealously defend itself should not now be rewarded through unfair use of untested 

evidence, which would only serve to confuse the existing record, and cause 

substantial prejudice to CUB and AARP. 

11. CUB does not believe any additional hearing or evidence is necessary to clarify the 

record for the reasons stated above.  However, if the ALJ denies CUB’s Motion to 

Strike, that USESC’s Reply Brief cannot stand untested.  CUB therefore agrees with 

Staff that – only in the event CUB’s Motion to Strike is denied – the ALJ allow very 

limited additional discovery or cross-examination to clarify this discrete issue in a 

way that does not prejudice the parties. 

 

CONCLUSION 

WHEREFORE, CUB respectfully requests that the ALJ grant the Motion to Strike in its 

entirety.   

    
 Respectfully submitted, 
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CITIZENS UTILITY BOARD  

Dated: January 4, 2010 

 
       Julie L. Soderna    
       Director of Litigation  
       CITIZENS UTILITY BOARD 
       309 W. Washington, Ste. 800 
       Chicago, IL  60606 
       (312) 263-4282 x112 
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