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Docket No. 09-0460 

MOTION TO DISMISS WITH PREJUDICE

 COMES NOW Central Illinois Light Company d/b/a AmerenCILCO 

(“AmerenCILCO”), the Central Illinois Public Service Company d/b/a AmerenCIPS 

(“AmerenCIPS”), and the Illinois Power Company d/b/a AmerenIP (“AmerenIP”) 

(collectively, the “Ameren Illinois Utilities” or “AIUs”) pursuant to 83 ILAC 200.190 

and Sections 9-201 and 16-118 of the Public Utilities Act (“the Act”) moves the Illinois 

Commerce Commission (“Commission”) to dismiss the above captioned Complaint filed 

by Bluestar Energy Services, Inc. (“Bluestar” or “Complainant”), and in support thereof 

states as follows: 

1. As described below, the Complainant failed to raise the objections noted 

in its Complaint regarding the AIUs’ utility consolidated billing (“UCB”) and purchase of 

receivables (”POR”) tariffs, in the proceeding within which the Commission approved 

those tariffs.  Presenting now this Complaint immediately after that proceeding has 



concluded is inappropriate and prejudices those parties that properly intervened, devoted 

their resources to informing the Commission, and offered testimony.  Further, the 

Complainant has misrepresented the transaction of business that occurred within the 

Office of Retail Market and Development (“ORMD”) workshops, and as such, the 

Complaint contains factual averment subject to dismissal. 

2. By way of background, effective November 9, 2007, Public Act (“P.A.”) 

95-0700 amended Section 16-118 of the Act, 220 ILCS 5/1-101 et seq., by adding 

language directing electric public utilities with more than 100,000 customers to file tariffs 

pursuant to Article IX of the Act establishing utility UCB-POR service. Section 16-

118(c) provides for POR service. Generally under subsection (c), an electric utility must 

provide retail electric suppliers (“RES”) with the option to have the electric utility 

purchase their receivables for power and energy provided to residential and small 

commercial retail customers. Such receivables are to be purchased at a just and 

reasonable discount rate, which shall be based on the electric utility's historical bad debt 

and any reasonable start-up costs and administrative costs associated with the electric 

utility's purchase of receivables. Subsection (d) addresses UCB. Under subsection (d), an 

electric utility must provide RES with the option to have the electric utility produce and 

provide single bills to retail customers for both the electric power and energy provided by 

the RES and the delivery services provided by the electric utility. 

3.  On September 30, 2008, the Ameren Illinois Utilities filed tariffs pursuant 

to Section 16-118 of the the Act, 220 ILCS 5/16-118, to implement a combined UCB-

POR service for the benefit of retail customers and RES.  On November 13, 2008, the 

Commission suspended each of the AIUs’ tariff filings and initiated Docket Nos. 08-
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0619, 08-0620, and 08-0621, respectively. On February 11, 2009, the Commission re-

suspended the tariff filings through and including August 26, 2009. On December 22, 

2008, the AIUs filed Direct Testimony; on February 24, 2009, Commission Staff 

(“Staff”) and Intervenors filed Direct Testimony; on March 10, 2009 the AIUs filed 

Rebuttal Testimony; on March 24, 2009, Staff and Intervenors filed Rebuttal Testimony; 

on April 1, 2009, the AIUs filed Surrebuttal Testimony.  The evidentiary hearing was 

held on April 6, 2009, after which simultaneous initial and reply briefs were filed on 

April 29, 2009 and May 19, 2009, respectively.  The Administrative Law Judge’s 

(“ALJ”) Proposed Order was issued on July 2, 2009, to which Briefs on Exceptions and 

Reply Briefs on Exceptions were filed on July 15 and July 22, 2009, respectively.  The 

Final Order was issued on August 19, 2009. 

4. The tariffs as filed on September 30, 2008, contained the provisions 

regarding rescission raised by the Complainant, to wit:  

“If Customer is enrolling to a RES, Company will notify the Customer in writing 
of the scheduled enrollment and the name of the RES that will be providing power 
and energy services. If the Customer objects to the pending enrollment, then the 
Customer may request a rescission of the pending enrollment. For Mass Market 
account, the rescission request must be made by the Customer to the Company 
within ten calendar days of the Company's processing of the enrollment DASR. If 
the tenth calendar day falls on a non-business day, then the rescission period shall 
be extended through the next business day” 

5. On October 20, 2009, Complainant filed a Verified Petition for Expedited 

Declaratory Relief requesting the Commission declare that the 10-day window in the 

AIUs’ Final UCB-POR tariff not apply to residential internet enrollments, and further 

requests suspension of the 10-day rescission window until such time as existing rules 

governing internet enrollments are modified through formal rulemaking, if at all. 
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6. The Act specifically allows the AIUs to establish just and reasonable 

terms and conditions for the provision of delivery service to RES.  220 ILCS 5/16-118.  

As noted above, the provision regarding customer rescission, specifically Section 

11(b)(6) (Sheet Nos. 5.039 for AmerenCILCO, AmerenCIPS, and AmerenIP, as 

approved), was contained in the original tariff filing made by the AIUs in Docket No. 08-

0619 (Cons.) and not contested during that proceeding.  Several parties intervened in that 

proceeding including RES representative groups and consumer protection advocates. All 

provisions of the tariffs either went into effect by operation of law or explicit 

Commission approval.   

7. Bluestar’s failure to contest issues presented therein has effectively 

resulted in a waiver of its ability to contest those provisions in this immediate Complaint 

proceeding.  Further, public policy disfavors allowing parties to wait until after resolution 

of suspended tariff proceedings to raise novel issues related to the approved tariffs.   

Bluestar did not intervene in Docket No. 08-0619 (Cons.), and the opportunity for timely 

filed applications for rehearing pursuant to Part 200.880 of the Commission’s regulations 

has now passed.  Generally speaking, the law requires that parties raise issues in a timely 

manner, and failure to raise an issue at trial can result in a waiver of the right to appeal.  

See generally Limanowski v. Ashland Oil Co., 275 Ill. App. 3d 115, 118, 211 Ill. Dec. 

666, 655 N.E.2d 1049 (1995).  See also People v. Harvey, 211 Ill. 2d 368, 385, 286 Ill. 

Dec. 124, 813 N.E.2d 181 (2004) (defendant's failure to object at trial and to raise the 

issue in a post trial motion operates as a waiver of the right to raise the issue as a ground 

for reversal on review); People v. Holloway, 86 Ill. 2d 78, 91, 55 Ill. Dec. 546, 426 

N.E.2d 871, 877 (1981) (a party generally waives its right to challenge an issue on appeal 
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by having failed to raise the issue in the trial court); Turner v. Nama, 294 Ill. App. 3d 19, 

25, 228 Ill. Dec. 431, 436, 689 N.E.2d 303, 308 (1997) (constitutional challenge to statute 

of repose on medical malpractice claims was waived as issue on appeal, where plaintiff 

failed to raise it at trial level).   

8. In the present docket, the Complainant did not intervene in the prior tariff 

proceeding.  A forum now exists where arguments for further revision and refinement of 

the legal obligations associated with RES services can be addressed.  Within that forum 

all stakeholders have an opportunity to offer respective opinions and arguments.  Bluestar 

has already identified the proper forum in its Complaint to address its concerns regarding 

customer rescission – the ORMD initiated consumer protection rulemaking. (Complaint, 

6).   

9. Moreover, the Complaint fails to raise any actionable legal claims that 

would necessitate a reopening of the Commission’s inquiry regarding the AIUs’ tariffs.  

The Complainant employs misplaced logic alleging a “conflict” exists between 

Commission approved tariffs and a Commission rule.  Nothing within the Commission’s 

internet enrollment rules indicates the rule is applicable as a restriction imposed upon 

utilities.  Utilities are required to file tariffs for the purpose of articulating the parameters 

of the billing relationship with RES and 83 ILAC Part 453 has no apparent bearing upon 

such relationship.  Rather, the rule is plainly and directly applicable to RES, mandating 

that customers enrolled through use of the internet must receive a notice that a 3-day 

period to rescind is available.  In pertinent part the, 83 ILAC 453.40 provides as follows 

(emphasis added): 
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a) In addition to the information and structure set out for a 
LOA in 815 ILCS 505/2EE, by virtue of being in electronic 
form, an electronic LOA must provide the following 
additional information: 

1) The means by which any future correspondence between 
the customer and RES will be sent; 

2) Whether the customer has the option to receive 
correspondence via the United States Postal Service or 
electronic means; 

3) That the customer may opt to receive a written copy of the 
contract; and 

4) A conspicuous statement, within the body of the electronic 
version of the contract, that residential customers may 
cancel the enrollment within 3 business days after the 
Internet enrollment.   

10. The above quoted rule is clearly a consumer protection initiative imposed 

upon RES with regard to Letters of Agency (“LOA”) associated with customers who 

enroll in RES supply service by means of the internet.  It addresses situations whereby a 

marketer or RES is provided authority by a customer from an internet communication to 

effectuate a switch of a customer from one supplier or utility service to another RES 

service provider.   Specifically, it directs what statements and information must be 

provided by a RES to prospective customers.   This rule is clearly not intended as a 

restriction of a utility’s ability to promulgate tariffs in support of its delivery service 

business activities.  Specifically nothing within Part 453 restricts a utility’s ability to 

establish a rescission period allowing utility delivery service customers to call the utility 

and contest a notification of a supplier switch.  It should also be noted that, the AIUs 

have no means of knowing how the RES enrolled the customer, whether it be by means 

of internet or otherwise.   
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11. The utility’s tariff rule protects the utility and customer from fraud, 

confusion, or mistake.   It provides for situations where a customer receives notification 

of a switch and contacts the utility to contest it.  In the AIUs’ tariffs, the utilities are 

simply establishing the procedures associated with the administration of mass market 

enrollments.   Further, the tariffs are putting RES on notice of such procedures.    

12. The AIUs cannot comment on discussions or communications made by 

other parties during ORMD workshops subject to confidentiality as settlement 

discussions, but certainly would acknowledge the tariffs were drafted after soliciting 

concerns of participating stakeholders about all provisions of the new tariffs, including 

the 10-day rescission period for “mass market” customers.   “Mass market” is a term used 

within AIUs’ tariffs referencing residential and small commercial customers. The AIUs 

oppose the characterization of the ORMD workshops presented by the Complainant.  

Contrary to the averments contained in the Complaint, the AIUs presented to participants 

the proposed 10-day period during ORMD workshops prior to the filing of AIUs’ now 

approved UCB-POR tariffs.  

 WHEREFORE, The Ameren Illinois Utilities respectfully request that the 

Illinois Commerce Commission dismiss this complaint with prejudice, direct the parties 

to discuss all relevant issues in current ORMD workshops as necessary, and grant any 

other relief the Commission deems just and reasonable. 
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