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I. WITNESS INTRODUCTION 6 

Q1. Please state your name and business address. 7 

A. My name is Tyler T. Bernsen and my address is 727 Craig Road, St. Louis, 8 

Missouri 63141. 9 

Q2. Are you the same Tyler T. Bernsen who previously filed testimony in this 10 

proceeding? 11 

A. Yes I am. 12 

II. PURPOSE OF REBUTTAL TESTIMONY 13 

Q3. What is the purpose of your rebuttal testimony? 14 

A. The purpose of my rebuttal testimony is to respond to certain recommendations 15 

and proposals made by Attorney General and Joint Municipality witness Mr. 16 

Ralph Smith. 17 

III. RESPONSE TO AG AND MUNICIPALITY WITNESS SMITH 18 

Lobbying Expense 19 

Q4. Does the Company agree with Mr. Smith’s $17,000 adjustment to lobbying 20 

expense associated with NAWC dues, as discussed at page 31, lines 656-64 21 

of his direct testimony? 22 

A. I agree with the rationale for his adjustment, but I do not agree with the allocation 23 

factors used in the adjustment.  The Company has accepted a substantially 24 

similar adjustment proposed by Staff, as discussed in IAWC Exhibit 7.00R1. 25 

Q5. Please discuss the allocation factors used by Mr. Smith in his adjustment. 26 
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A. Mr. Smith allocated his adjustment based on the percentage of total 27 

Miscellaneous Expense by district.  The Company, however, allocates NAWC 28 

dues to the districts using customer counts.  To make an adjustment using a 29 

different allocation factor would create a mismatch.  For example, Chicago Metro 30 

Water was allocated 9.31% of the test year NAWC dues expense.  To allocate 31 

16.528% of Mr. Smith’s adjustment to Chicago Metro based on his allocation 32 

factor would over allocate the adjustment to Chicago Metro.  Exhibit 7.01R1 33 

shows the Company’s adjustment using the appropriate allocation factors and 34 

the 2009 NAWC dues amount. 35 

Rate case expense 36 

Q6. Do you agree with Mr. Smith’s $187,047 adjustment to prior rate case 37 

expense, as discussed at page 35, lines 735-47 of his direct testimony? 38 

A. No, I do not agree with his adjustment.  The Company believes that it is 39 

appropriate to recover these costs due to the nature of the Municipal Rate Study.   40 

The Municipal Rate Study was a Commission-ordered study.  The Municipal 41 

Rate Study, was not, however, a type of study typically required in a rate 42 

proceeding (such as cost of service study).  Rather, the Municipal Rate Study 43 

was a unique study intended to address a particular Commission concern about 44 

the comparison between IAWC rates and those of municipalities.   45 

The Municipal Rate Study was subject to extensive litigation in the Docket 46 

07-0507 proceeding (resulting in higher than projected costs), after which the 47 

Commission upheld the Municipal Rate Study’s conclusions that comparisons of 48 

IAWC’s rates to those of municipally owned utilities (“MOUs”) are not practical for 49 

ratemaking purposes. Because of the Study’s unique nature, the Company 50 
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should be allowed recovery of the unamortized portion of the actual cost of the 51 

Municipal Rate Study. 52 

Q7. What is Mr. Smith’s primary recommendation regarding rate case expense? 53 

A. Mr. Smith’s recommends, at page 44, lines 941-46 of his direct testimony, that 54 

the amount of legal fees and expenses in the current rate case be limited to 55 

$715,000 if an amortization approach is used.   He also recommends, at pages 56 

44-45, lines 947-57 of his direct testimony, that the amount of cost for the Service 57 

Company study be limited to $366,000 if an amortization approach is used? 58 

Q8. Does the Company agree with these recommendations? 59 

A. No.  The litigation process, required studies, and staffing needed to file and 60 

litigate a rate case are reflected in the Company’s proposed rate case expense.  61 

The proposed rate case expense does not contain any expenses above and 62 

beyond what is projected to be necessary to go through the rate case process. 63 

Moreover, Mr. Smith uses the Commission ordered level of legal fees from 64 

Docket 07-0507 ($650,000) as his beginning point for his recommendation of 65 

$715,000.  The actual incurred legal fees for Docket 07-0507, however, were 66 

$997,904.  Mr. Smith’s assertion that IAWC limit its recoverable rate case 67 

expense based on the amount approved for recovery in the last rate case is an 68 

inappropriate comparison.  Instead of comparing the requested rate case 69 

expense to the 2007 allowed amount, it is appropriate to compare the requested 70 

rate case expense to the 2007 actual amount of expense.  Compared to the 71 

Company’s actual incurred rate case expense in the prior case, the projected 72 

rate case expense ($930,000) is 7% less than the prior case and represents a 73 
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reasonable level of expense.  Thus, Mr. Smith’s suggestion, in lines 825-26 of his 74 

testimony and based on AG/JM Exhibit 1.1, that IAWC is requesting 43% more 75 

for legal fees than necessary according to the past rate case, is incorrect – IAWC 76 

is actually requesting 7% less than was necessary in conducting the past rate 77 

case.  It should also be noted that the $650,000 approved by the Commission in 78 

Docket 07-0507 for rate case legal costs is the full amount requested by the 79 

Company in its initial filing.   80 

One key reason for the Company’s lower legal expense projection in this 81 

case is the cost-control measures implemented by IAWC related to rate case 82 

expense, including legal expense.  These cost-control measures (which Mr. 83 

Smith ignores) include the use of fixed fees for certain aspects of rate case 84 

expense, as well as contractual agreements for so-called “not-to-exceed” 85 

amounts, or ceilings for certain expense categories, such as legal expense. 86 

Moreover, the Company’s proposed level of rate-case expense is similar 87 

to, and generally below, such expenses in other rate cases.  North Shore Gas 88 

Company’s approved rate case legal expense in its 2007 rate case (07-0241 89 

(cons.)) was $1,382,000.  Nicor Gas Company’s approved rate case legal 90 

expense for its 2004 rate case (Docket 04-0779) was $2,300,000.  91 

Commonwealth Edison Company’s actual rate case legal expense for its 2005 92 

rate case (Docket 05-0597) was $6,385,000.  In contrast, IAWC’s estimated rate 93 

case legal expense is under $1 million.   94 

Q9. Please comment on Mr. Smith’s further assertion that the utility is paying 95 

top “rack rates” for its legal services. 96 
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A. This assertion is factually incorrect.  In fact, the rates IAWC pays for outside legal 97 

counsel are consistent with, or below, the hourly rates for partners and 98 

associates in Midwest metropolitan areas, including Chicago and St. Louis.  99 

IAWC is paying $300-$525/hr for partner-level lawyers and $250-$360/hr for 100 

associate-level lawyers.  The Midwest market average rates for those same 101 

services are $435/hr and $264/hr respectively, as shown on IAWC Exhibit 11.01, 102 

Schedules 4.2 and 4.3  So-called “rack rates” for partner-level legal services in 103 

the Midwest run as high as $1000, as seen in IAWC Schedule 4.2.  Similarly, 104 

“rack rates” for Midwest associate-level lawyers run as high as $625.  Thus, the 105 

data show that IAWC is paying legal-service rates comparable to market 106 

averages. Midwest-region top “rack rates”, in contrast, are nearly double what 107 

IAWC is paying.  108 

Q10. Would it make sense, as Mr. Smith believes, to utilize Service Company 109 

employees instead of outside attorneys and consultants to prosecute the 110 

rate case because their billing rates are lower? 111 

A. Not necessarily. As Mr. Grubb explains, use of outside attorney’s and consultants 112 

can be appropriate because they can provide specialized expertise and the 113 

efficient application of resources. 114 

Q11. Please comment on Mr. Smith’s testimony regarding the cost of the Service 115 

Fee Study. 116 

A. Mr. Smith recommends the Service Company study cost be limited to $366,000 if 117 

the amortization approach is used.  This recommendation should be rejected.  118 

The Service Fee Study was required in the Commission’s Final Order in Docket 119 
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07-0507, Section IV.B.6.d, required IAWC to “…conduct a study comparing the 120 

cost of each service obtained from the Service Company to the costs of such 121 

services had they been obtained through competitive bidding on the open 122 

market.  As part of the study, IAWC must also provide an analysis of the services 123 

provided by the Service Company to all of IAWC’s affiliates.  The analysis must 124 

provide details on the specific services provided to IAWC and how costs are 125 

allocated among affiliates of IAWC.  IAWC shall include the study in its next rate 126 

filing.”  As Mr. Uffelman explains (IAWC Ex. 10.00, p. 4-5) the Service Fee Study 127 

is part of the testimony and exhibits presented by IAWC in response to the 128 

requirements of the Commission’s Order in Docket 07-0507.  The amount on 129 

Schedule C-10 for the service company study is reasonable because the Service 130 

Fee Study consultant was selected as a result of a competitive bid.  The Service 131 

Fee Study consultant’s bid was the low bid. In addition, Mr. Uffelman, one of the 132 

service company study consultants, has extensive experience working in the 133 

Illinois regulatory field (and worked for the Commission at one time), and had 134 

recently worked on IAWC’s Municipal Rate Study in Docket 07-0507.  The 135 

Service Fee Study consultant was also selected due to the fact that the Service 136 

Fee Study consultant had superior expertise and experience related to the scope 137 

of the service company study and the service company study consultant (both 138 

Deloitte & Touche and Mr. Uffelman) had the necessary resources to perform the 139 

service company study in the Company’s time frame. In addition, the cost to 140 

prepare the service company study and direct testimony included a “not-to-141 

exceed” amount, which is intended in part to ensure that the projection of the 142 
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expense is reliable and that the amounts actually incurred for the service 143 

company study are consistent with the projection.  As provided in data request 144 

LHW 10.03, the Company has incurred $357,371 for the Service Company study 145 

as of 09/30/09.  It is unreasonable to estimate that the Company will incur less 146 

than $9,000 from 10/01/09 until the conclusion of this case in Service Company 147 

Study-related costs.  In addition, Mr. Smith ignores fixed fee and not to exceed 148 

arrangements made between the Company and the Service Fee Study experts 149 

as discussed above.  . 150 

Q12. On page 36 of his direct testimony, Mr. Smith recommends that 151 

“Commission-approved unamortized amounts having a remaining 152 

amortization period of 39 months as of April 30, 2010 continue to be 153 

amortized using that previously approved amortization period.”  Does the 154 

Company agree with that recommendation?  155 

A. No.  Mr. Smith recommends continuing the Commission-approved amortization 156 

only for those amounts having 39 remaining months after April 30, 2010, while 157 

the Company is seeking recovery over a 36 month period.  Mr. Smith’s 158 

recommendation of continuing the Commission-approved amortization for prior 159 

rate case expense, contradicts his recommendation for amounts having a 160 

remaining amortization of 15 months as described below.   161 
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Q13.  On page 36, of his direct testimony, Mr. Smith recommends that 162 

“Commission-approved unamortized amounts having a remaining 163 

amortization period of 15 months as of April 30, 2010 be amortized over the 164 

same amortization period that is applied to the Company’s expense for the 165 

current rate case.”  Does the Company agree with that recommendation?  166 

A. For the amounts having 15 months of remaining amortization (if continuing the 167 

Commission-approved amortization periods), Mr. Smith recommends an 168 

amortization of 36 months.  This would further prolong the Company’s recovery 169 

of Commission-ordered rate case expense.  The Company’s proposed 24 month 170 

amortization mitigates this regulatory lag and allows recovery of the costs over a 171 

more reasonable time period.  Consistency of rate case amortization period 172 

treatment must be followed.  The Company recommends no change to it’s 173 

originally filed amortization periods for prior case rate case amortization periods.   174 

Q14. On page 45 of his direct testimony, Mr. Smith recommends that a three-175 

year amortization period be used in the current rate case.     176 

A. I do not agree with the recommendation.  The Company does not believe a 177 

three-year amortization is appropriate.  As indicated below, two year amortization 178 

is consistent with IAWC’s past rate case history.  The Company has also 179 

projected a rate case cycle of 2 years given the need for capital investment in its 180 

facilities. The amortization period should be set to match the period of time that 181 

rates will be in effect, thus a two year amortization period for the indicated 182 

components of the Company’s rate case expense. 183 
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Q15. Mr. Smith further asserts that “Given IAWC’s rate case filing history before 184 

the current case (in 1997, 2002 and 2007), an argument could be made for 185 

using a five-year amortization period, similar to the Commission’s use of a 186 

five-year amortization period for AIU’s gas rate case expenses, in its 187 

decision in Docket No. 07-0585.”  Please address that assertion.   188 

A. A five year amortization period would not be warranted. Mr. Smith overlooks the 189 

fact that IAWC filed a rate case in 2000. Thus, IAWC has filed rate cases in 190 

1995, 1997, 2000, 2002, 2007 and 2009.  Excepting than the gap between the 191 

2002 and 2007 rate cases, this history is supportive of IAWC’s proposed 192 

amortization period of 2 years, rather than the five years as suggested by Mr. 193 

Smith.  194 

Q16. Mr. Smith asserts, at page 39 of his direct testimony that “Given the poor 195 

economy, the high unemployment rate, and the sense that many of IAWC’s 196 

customers are desperately struggling just to make ends meet, one might 197 

expect that the Company would show a higher degree of sensitivity to 198 

holding down rate case costs.”  Please address his concern. 199 

A. As discussed above, IAWC has undertaken a number of measures, such a not-200 

to-exceed limits, to control rate case expense. In fact, IAWC’s requested rate 201 

case legal expense in this case is less than the actual amounts incurred in the 202 

prior case. This is consistent with the ongoing cost control measures utilized by 203 

the Company, as Ms. Teasley discusses (IAWC Exhibit 1.00R).      204 
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Q17. On pages 41-43, lines 877-920 of his direct testimony, Mr. Smith 205 

recommends converting, prospectively, from an amortization approach to a 206 

normalization approach for IAWC’s rate case cost.  Please comment on that 207 

recommendation. 208 

A.  Mr. Smith’s recommendation is not appropriate.  Mr. Smith’s testimony  does not 209 

explain in any detail how his normalization approach would work, and so he 210 

establishes no basis for claiming it is superior to (or even different from) the 211 

present amortization approach.  Moreover, such a normalization approach is not 212 

consistent with Illinois ratemaking practice.  In fact, in response to data requests 213 

(IAWC-AG 2.30), Mr. Smith could not identify any order of the Commission of 214 

which he was aware that approved the treatment of annual allowance for rate 215 

case expense as a normalized amount, rather than an amortization.  Although I 216 

am not an attorney, it is my understanding that the Commission has for many 217 

years approved the recovery of rate case expense in Illinois through an 218 

amortization process as the Company is proposing.   219 

Q18. Please address the purported “primary deficiencies” with an amortization 220 

approach, as set forth at pages 43-44, lines 924-33 of Mr. Smith’s direct 221 

testimony. 222 

A. Mr. Smith argues that the amortization approach encourage a utility to project 223 

high rate case expenses.  In order to recover rate case expense, the utility must 224 

demonstrate that the expense is just and reasonable – recovery is not 225 

“guaranteed” as Mr. Smith suggests.  The amortization approach allows the 226 

Commission to make a decision on what is a reasonable cost for rate case 227 
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preparation and what is a reasonable amortization based on the needs of the 228 

Company.  IAWC, and many other utilities around the country, file rate cases 229 

based on their individual revenue requirement needs.  An amortization approach 230 

affords the Company the opportunity to recover its reasonable costs.  As 231 

discussed above, IAWC’s proposed rate case expense includes legal costs that 232 

are less than the actual amounts incurred in the prior case and reflects various 233 

cost control measures.    234 

Insurance expense 235 

Q19. Does the Company agree with Mr. Smith’s proposed adjustment to test 236 

year insurance expense? 237 

A. No.  The expense is justified as explained in my response to Staff witness 238 

Wilcox, Exhibit 7.00R1. 239 

Q20. Does this conclude your rebuttal testimony? 240 

A. Yes, it does. 241 


