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MOTION TO STRIKE PORTIONS OF THE TESTIMONY OF 

ATTORNEY GENERAL WITNESSES BOROS AND GIBONS AND HOMER GLEN 
WITNESSES DALEY, FUNDICH AND NIEMIEC 

Illinois-American Water Company (“IAWC”) hereby moves pursuant to 83 Ill. Adm. 

Code Section 200.190 to strike the following portions of the direct testimony of People of the 

State of Illinois (“AG”) witnesses Robert Boros and Avis Gibons, the direct testimony of Homer 

Glen witnesses Jim Daley and Mary Niemiec, and the rebuttal testimony of Homer Glen witness 

Aaron Fundich: 

• AG Ex. 3.0 (Direct Testimony of Avis Gibons): page 4 , lines 14-18; page 6, lines 1-4; 

page 7, lines 3-16; 

• AG Ex. 4.0 (Direct Testimony of Robert Boros): page 3, line 19; page 4, lines 1-2; page 7, 

lines 5-6; 

• AG Exs. 3.3 and 4.2 (letter to Commission signed by Mount Prospect residents); 

• HG Ex. 1.0 (Direct Testimony of Jim Daley): page 3, lines 80-82; page 5, lines 119-121; 

• HG Ex. 2.0 (Direct Testimony of Mary Niemiec): page 4, lines 61-63; and 

• HG Ex. 4.0R (Rebuttal Testimony of Aaron Fundich): all discussion of Chickasaw 

Wastewater Treatment Plant, pages 3-7. 

I. INTRODUCTION 

Several Intervenor witnesses have proffered written testimony that does not conform to 

Illinois and Commission rules regarding admissible evidence.  There are two key flaws in the 

 -1-  



evidence IAWC moves to strike.  Mr. Fundich’s testimony regarding the Chickasaw Wastewater 

Treatment Facility is entirely irrelevant, since the Chickasaw plant is no longer included in 

IAWC’s test year of 2010.  The other testimony identified above is unreliable hearsay, because 

in each instance, the testimony being proffered is clearly beyond the testifying witness’s personal 

knowledge, and is based directly on out-of-court assertions.  The Commission should strike each 

of these pieces of inadmissible testimony. 

II. HEARSAY TESTIMONY OF CERTAIN WITNESSES MUST BE STRICKEN 

A. Legal Standard 

Hearsay evidence is “testimony in court or written evidence of a statement made out of 

court, such statement being offered as an assertion to show the truth of matters asserted therein, 

and thus resting for its value upon the credibility of the out-of-court asserter.”  People v. 

Singletary, 273 Ill. App. 3d 1076, 1081 (1st Dist. 1995) (citing People v. Carpenter, 28 Ill. 2d 

116, 121 (1963)).  “The fundamental purpose of the hearsay rule was and is to test the real value 

of testimony by exposing the source of the assertion to cross-examination by the party against 

whom it is offered.”  Singletary, 273 Ill. App. 3d at 1081.  Accordingly, before an assertion can 

be held true, IAWC must be given an opportunity to cross-examine the source of the evidence 

being proffered.  As necessary, IAWC must also be given an opportunity to investigate the 

underlying data or methodology of any factual assertion being proffered.  Such opportunity to 

test the robustness of an assertion allows IAWC to expose any deficiencies, inconsistencies or 

other weaknesses of proffered evidence; precluding such cross-examination denies IAWC the 

fundamental protection for which the hearsay rule was enacted – to guard against use of 

unreliable evidence. 

An out-of-court statement offered for the truth remains hearsay “regardless of the form in 

which the content is offered – as an attachment … or as text in [written] testimony.”  In re Aqua 
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Illinois, Inc., Docket 04-0442, Final Order at 43-44 n.4 (Apr. 20, 2005).  As the Commission 

noted in Aqua: “Regardless of its format, [such] presentation is inherently unreliable, offers no 

opportunity for cross-examination, is unauthenticated, and suffers from . . . other problems [of 

relevance and applicability].”  Id. at 44 n.1. 

Intertwined with the hearsay principle is the requirement that facts be within the personal 

knowledge of a witness.  “It is well settled that admissible testimony is limited to matters of 

which the witness has personal knowledge through his own senses.”  Northern Illinois Gas Co. v. 

Vincent DiVito Construction, 214 Ill. App. 3d 203, 215 (2d Dist. 1991) (affirming trial court’s 

exclusion of testimony from report prepared outside of witness’s presence and involvement).  

Simply stated, a witness cannot proffer testimony of which he or she has no personal knowledge, 

experiential or otherwise. 

B. The Hearsay Portions of Witness Gibons’s Testimony Must Be Stricken. 

In discussing a June 2009 open house held by IAWC, AG witness Gibons lapses, 

impermissibly, into hearsay testimony.  Ms. Gibons attempts to inform the Commission of 

statements made at the open house by other IAWC customers from Mount Prospect.  Specifically, 

Ms. Gibons tailors her testimony to imply that other IAWC customers believe that a rate increase 

will cause “financial hardship,” and that other customers believe that IAWC has a “documented 

history of neglecting preventive maintenance and postponing repair of existing infrastructure.”  

(AG Ex. 3.0 at 4.)  Ms. Gibons cannot speak for other IAWC customers, however, and certainly 

cannot ask the Commission to accept as true these purported out-of-court statements that she 

implies she heard or overheard at the June 2009 open house; nor can IAWC cross-examine these 

unidentified customers or otherwise evaluate their purported statements for reliability. 

Ms. Gibons offers hearsay testimony when she asserts that another resident, Karen Behr, 

collected signatures on a letter to the Commission.  (AG Ex. 3.0 at 6.)  Here, Ms. Gibons admits 
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that various signatures on the letter (AG Ex. 3.3) were not collected by her or by AG witness 

Robert Boros, but were instead collected by Ms. Behr.  (Id.)  Ms. Gibons does not specify which 

of the signatures she personally witnessed, and which were personally witnessed by Ms. Behr 

alone.  IAWC cannot, therefore, probe the circumstances under which one or more of the 

signatures on this letter were made, cannot investigate whether those signatories were properly 

aware of the contents of the letter, and must, instead, take Ms. Gibons’s word that some set of 

unidentified IAWC customers asserted their agreement by signing the letter, although Ms. 

Gibons was not present when these signatures were made.  Again, these hearsay assertions must 

not be admitted. 

The letter itself is replete with hearsay: it contains a host of uncorroborated assertions 

regarding IAWC and its customers.  The letter claims, for instance, that customers are double-

billed for their water service; that IAWC charges the highest rates in the state; that an 

unidentified 2007 study found that IAWC was “not maintaining its fire hydrants”; that 

businesses and residents are  somehow “in danger”; that IAWC customers “cannot absorb any 

additional increase” in rates; and that state income taxes will probably rise while government 

services will decline.  (AG Ex. 3.3 at 1.)  Several of these claims cannot be verified during 

hearing: IAWC cannot cross-examine the preparers of the alleged 2007 study, for instance, nor 

question the signatories individually regarding their economic capacity to absorb a rate increase. 

The claims also fall squarely beyond the limits of Ms. Gibons’s personal knowledge, and 

indeed, the personal knowledge of any of the other signatories.  None of the Mount Prospect 

residents, for instance, can claim to know what the government intends to do regarding taxes and 

services, or what fire- or water-related “danger” is faced by Mount Prospect residents and 

businesses.  Ms. Gibons does not have the knowledge or foundation to make these statements, 
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and the actual sources of these truths are not before the Commission and so cannot be tested for 

reliability and accuracy.  The fact that these assertions are made in the form of an attachment or 

exhibit does not alter the determination: it remains unreliable hearsay.  Aqua at 44 n.1.  The 

Commission must therefore exclude the proffered letter. 

Next, Ms. Gibons makes certain characterizations, representations, and assertions on 

behalf of unnamed and unidentified IAWC customers, all of which is inadmissible testimony.  

She claims that several customers thanked her for circulating the letter, and for “speaking up for 

them.”  (Ag. Ex. 3.0 at 7.)  Since she does not identify these customers, and since there is no 

other means of independently verifying this statement, the Commission is expected to take Ms. 

Gibons’s claims of being the community spokesperson.  Even more egregiously, she states that 

almost all the customers she approached were “eager to sign the letter, ” and then goes on to 

characterize certain customers – the elderly and recently unemployed – as being “especially 

grateful.”  (Id.)  Again, IAWC is denied the opportunity to cross-examine these unidentified 

straw-man customers, and again, the Commission is expected to rely on Ms. Gibons’s word that 

the community asserts the positions she claims it does. 

Finally, Ms. Gibons describes the content of “a number of unsolicited comments” that 

she apparently received from local residents.  (AG Ex. 3.0 at 7.)  She claims that these 

commenters stated that IAWC had a “history of frequent rate increases and poor service,” and 

that the commenters felt “shock” upon receiving their utility bills.  (Id.)  The Commission cannot 

accept the truth of these statements on the word of Ms. Gibons.  The customers who allegedly 

made these allegations will not be present at hearing.  IAWC will not be able to examine the 

strength and basis of these assertions being attributed to the unidentified customers.  Accordingly, 
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the Commission should strike this evidence, both in the form of Ms. Gibons’s testimony and as 

embodied in Ex. 3.3, because it is unsupported hearsay. 

C. The Hearsay Portions of Witness Boros’s Testimony Must Be Stricken. 

Mr. Boros makes similar assertions as did Ms. Gibons: he also proffers a copy of the 

letter signed by Mount Prospect residents (Ex. 4.2), which letter is replete with hearsay (as 

described above).  Further, he suggests that other customers besides himself have incomes that 

have “not kept up with IAWC’s repeated rate increases.”  (AG Ex. 4.0 at 7.)  This wholly 

unsupported assertion is both beyond the ambit of his personal knowledge and, if he is making 

this assertion on behalf of these unidentified other customers, is also inadmissible hearsay: Mr. 

Boros’s narration to the Commission of what he may have heard others say does not establish the 

truth of those statements.  IAWC has no opportunity to test the reliability of this claim, and 

cannot inquire of it with these other unidentified customers.  Accordingly, the Commission 

should strike this testimony. 

D. The Hearsay Portions of Witness Daley’s Testimony Must Be Stricken. 

Homer Glen Mayor Jim Daley states that “residents, and home buyers, are aware” that 

IAWC’s rates are “significantly higher” than rates in surrounding communities.  (HG Ex. 1.0 at 

3.)  He goes on to state that “residents have expressed concern about the poor quality of 

[IAWC’s] service.”  (Id. at 5.)  Both statements are archetypal hearsay.  Mr. Daley cannot, by 

definition, have personal knowledge of what residents and home-buyers are aware of.  The only 

conceivable source of this information – barring any study or other formal analysis conducted by 

him1 – is statements made to him by residents and home-buyers.  And any such statements, were 

                                                 
1 Homer Glen repeatedly emphasizes that Mayor Daley is not an expert witness (Attachment B, 
Responses to IAWC-HG 3-07-3.14), while also conceding that there are no responsive documents of any 
sort to buttress this point.  (Attachment A, Responses to IAWC-HG 1.04 & 1.07.)  Even were Mayor 
Daley qualified as an expert in realty market conditions, he could not proffer as true any relied-upon 
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they to be asserted for the truth thereof, would be hearsay, particularly where, as here, there is 

are no records or other responsive documents that contain the substance of these statements.  

(Attachment A, Responses to IAWC-HG 1.04 & 1.07.) 

Similarly, if Mayor Daley is offering the statement regarding the quality of IAWC’s 

services as proof of allegedly poor quality of the service, then he is offering an out-of-court 

statement for the truth it asserts, and is thus proffering inadmissible hearsay once more.  IAWC 

cannot examine the customers who made this statement, whether to confirm that they did state as 

alleged, or to understand the basis for their comparison and analysis of IAWC’s service quality. 

As with the statements being proffered by witnesses Boros and Gibons, IAWC cannot 

probe the two hearsay statements in Mayor Daley’s testimony, and so the reliability of these 

statements cannot be judged.  These statements must be stricken. 

E. The Hearsay Portions of Witness Niemiec’s Testimony Must Be Stricken. 

Homer Glen witness Mary Niemiec follows Mayor Daley’s lead in stating that “home 

buyers … are becoming aware of the high price” of IAWC’s service.  (HG Ex. 2.0 at 4.)  Ms. 

Niemiec apparently bases this statement on newspaper articles, statements made at public forums, 

conversations with unidentified  realtors, and discussions with residents, all either unidentified or 

unrecorded (Attachment C, Responses to IAWC-HG 1.20-1.22) – in other words, Ms. Niemiec 

bases her statement entirely on unverifiable hearsay that cannot be tested for reliability and 

correctness.  IAWC cannot review the articles and other statements to assess the context of these 

assertions, or to inspect the underlying facts that prompted these assertions.  As with Mayor 

 
(continued…) 
 
assertions made by residents and home-buyers.  Regardless of their use in forming an opinion, “the 
underlying facts or data upon which an expert in a particular field is found to have reasonably relied are 
not admitted for their truth.”  City of Chicago v. Anthony, 136 Ill. 2d 169, 185 (1990) (affirming circuit 
court’s exclusion of particular factual assertions as speculative and unreliable). 
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Daley, the Commission cannot allow these unsupported allegations to stand, since, at worst, they 

represent facts beyond her personal knowledge, and at best, they represent inadmissible hearsay. 

III. IRRELEVANT TESTIMONY OF MR. FUNDICH MUST BE STRICKEN 

A. Legal Standard 

Relevant evidence is evidence that tends to “make the existence of any fact that is of 

consequence to the determination of the action more probable or less probable . . . .”  Fed. R. 

Evid. 401 (West 2009).  The Illinois Supreme Court has explained that evidence is thus relevant 

if it “tends to prove a fact in controversy or renders a matter in issue more or less probable.”  

Voykin v. Estate of DeBoer, 192 Ill. 2d 49, 57 (2000).  However, as the court explains, relevancy 

is not an “inherent characteristic” of a piece of evidence, but rather, “exists only as a relation 

between an item of evidence and a matter properly provable in the case.”  Id. (emphasis added). 

It is axiomatic that “[e]vidence which is not relevant is not admissible.”  Fed. R. Evid. 

402 (West 2009).  “Relevance is the touchstone of admissibility and [specific evidence is] 

inadmissible unless [a party] shows that the evidence is probative of a proposition at issue.”  

People v. Barbour, 106 Ill. App. 3d 993, 1000 (1st Dist. 1982).  Thus, relevant evidence in this 

proceeding must be limited to matters actually at issue and before the Commission for 

determination, and also to evidence that has probative power sufficient to make the 

Commission’s determination of facts at issue more or less probable.  

B. Irrelevant Testimony Offered By Mr. Fundich Must Be Stricken. 

Homer Glen rebuttal witness Aaron Fundich’s analysis of conditions at the Chickasaw 

Wastewater Treatment Plant is irrelevant to the current proceeding.  As IAWC witness Jeffrey 

Kaiser has explained, IAWC has deferred its expansion of this facility.  (IAWC Ex. 3.00SUPP 

(Supplemental Direct Testimony of  Jeffrey T. Kaiser) at 3.)  The Chickasaw plant expansion is 

hence not included in the Company’s test year plant in service and the costs of the plant 
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expansion are not included in this case.  (IAWC Ex. 3.00R2 (Rebuttal Testimony of Jeffrey T. 

Kaiser) at 4.)  In response to Homer Glen’s focus on Chickasaw (HG Ex. 1.0 at 8), IAWC made 

a direct rebuttal response to Homer Glen, emphasizing that the Chickasaw plant was not part of 

the current rate case.  (Id. at 6.)   

As of the rebuttal filing, it was evident that the Chickasaw plant was neither a “fact in 

controversy” or a “matter in issue,” Voykin, 192 Ill. 2d at 57, since it was entirely beyond the 

scope of the proceedings.  However, Homer Glen’s response has been to provide four pages of 

testimony from new witness Aaron Fundich, expressing “concerns” regarding the Chickasaw 

facility.  (HG Ex. 4.0R at 3-7.) 

Mr. Fundich’s discussion of Chickasaw is uniformly irrelevant.  His discussion of 

alternatives to expansion at Chickasaw (HG Ex. 4.0R at 3-4) is immaterial since Chickasaw is 

off the table in this case.  His cost comparisons between any proposed Chickasaw expansion and 

the alternatives proposed in 1995 (Id. at 4-5) are similarly irrelevant: the Commission is not 

being asked to determine whether the investment in the Chickasaw expansion is prudent or 

reasonable, since those expenses are not part of the test year.  Neither is his assessment (Id. at 5-

6) of infiltration and inflow dynamics and of the cost-effective trade-off point between I/I and 

expansion of capacity relevant.  Mr. Fundich’s overall attempt to have IAWC re-examine least-

cost alternatives for Chickasaw is entirely outside the scope of this proceeding, and so should be 

stricken. 

IV. CONCLUSION 

The evidence at issue in this Motion is either inadmissible hearsay or irrelevant in nature.  

This evidence is either of no value to the proceedings by virtue of shedding no light on any 

matter up for determination by the Commission, or is of dubious actual reliability.  Evidence 

suffering from any one of these deficiencies must be excluded from any proceeding under “the 
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rules of evidence and privilege applied in civil cases in the Circuit Courts of the State of 

Illinois.”  83 Ill. Admin. Code § 200.610(a) (West 2009).  Therefore, the Commission should 

strike each of these pieces of evidence. 

WHEREFORE, for all the reasons set forth above, Illinois-American Water Company 

requests that the Commission strike the evidence specified above. 
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CERTIFICATE OF SERVICE 

 I, Niloy Ray, an attorney, certify that on December 4, 2009, I served a copy of the 
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who were served via U.S. Mail, first class postage prepaid, from 77 W. Wacker, Chicago, Illinois 
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