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PEOPLE OF THE STATE OF ILLINOIS OPPOSITION TO IAWC MOTION TO STRIKE 
PORTIONS OF REBUTTAL TESTIMONY OF RALPH C. SMITH 

 
 The People of the State of Illinois, by Attorney General Lisa Madigan, oppose the Motion 

of the Illinois American Water Company (IAWC) requesting that portions of the Rebuttal 

Testimony of Ralph C. Smith, AG/Joint Municipalities Exhibit 5.0 and AG/JM Exhibits 5.3 and 

5.4 be stricken.     In opposition to IAWC’s motion, the People state as follows: 

I. The Treatment of the Continuing Increases in Affiliated Service Company 
Costs Is A Key Issue In this Docket.   

 IAWC asks the Commission to remove from the record two exhibits presented by 

AG/Joint Municipalities witness Ralph Smith in connection with his discussion of IAWC’s 

request for  $21.136 million to pay its affiliated Service Company for “business support 

services.”   AG/JM Ex. 5.0 at 48-54; Schedule C-6.   IAWC’s  request for this affiliated 

Management Fee charge is an increase of 22.5%  over the  comparable amount of $17.251 

million allowed in IAWC’s last rate case, Docket 07-0507.  The 2007 docket used a test year that 

ended June 30, 2009, six months before the beginning of the test year in this docket.  Mr. Smith 

testified that the 22.5% increase is “shockingly high” and proposed to limit the increase to 5%, 

resulting in an adjustment of $3.022 million.  AG/JM Ex. 5.0 at 50; Schedule C-6.  



 The 22.5% increase to the business support services, or Service Company, cost comes on 

the heels of a series of increases to that cost since 2000.  In Docket 02-0690, the Commission 

allowed IAWC to recover, over the objection of the IIWC, a management fee that was 32.6% 

higher than the expense in 2002 and that exceeded the expense in 2000 by 91.5%,   ICC Docket 

02-0690, Order at 25-28 (August 12, 2003).  In Docket 07-0507, IAWC recovered $18,524,000 

in management fees, up $11,681,000 or about 170%, from the $6,843,000 it recovered in 

management fees in Docket 02-0690.  ICC Docket 07-0570, Order at 27-31 (July 30, 2008).  In 

this docket, ratepayers again face a significant increase in the size of the management fee 

expense sought by IAWC.   

 In IAWC’s last rate order, the Commission “question[ed] whether IAWC is doing 

everything possible to ensure low costs for ratepayers,” ICC Docket 07-0507, Order at 30, and 

ordered the Company to conduct a study of its management costs.  That study has been subject to 

a Motion to Strike brought by the Village of Bolingbrook on the grounds that it did not conform 

to the Commission’s direction.  The Commission has the right and the obligation to assess the 

validity of that study and its cost, which IAWC seeks to charge to ratepayers, and to consider 

whether there are other ways to apply appropriate regulatory scrutiny to the growth of the 

affiliated management fees.  Mr. Smith provides the Commission with information about how 

another commission has done just that.    

 Mr. Smith cited the California PUC’s Final Decision No. 09-07-021 and the detailed 

regulatory audit performed in the recent California American Water Company (Cal Am) rate 

case as an example of close scrutiny of affiliated Service Company management fees and 

General Office charges.  The American Water Service Company charges and allocates costs to 

Cal Am and to IAWC.  The cost and substance of the regulatory audit that was sponsored by the 
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California DRA in the recent Cal Am water rate case can be compared to the cost and substance 

of the “Service Company Study” submitted by the Company in this docket.   

 Mr. Smith discussed the recent California Public Utilities Commission (CPUC) Final 

Order 09-07-021, particularly the portions that addressed the growth of affiliated charges and 

other management fees in that state.  Based on a regulatory audit by an independent consultant 

retained by the CPUC’s Division of Ratepayer Advocate (not by the utility), the CPUC made 

significant adjustments to the “General Office” and affiliated Service Company charges for one 

of IAWC’s affiliated operating companies, California American Water Company, or “Cal-Am.” 

AG/JM Ex. 5.0 at 52-53.  Rather than simply describing the California Order, Mr. Smith attached 

the relevant portions of both the Final Decision and the audit cited in the decision.  AG/JM Ex. 

5.3 and 5.4.  These exhibits provide the Commission, as well as the parties, the sources of Mr. 

Smith’s testimony, making for a fuller record.   

 These documents also provide an independent benchmark on the reasonableness of the 

cost of IAWC’s “Service Company Study” which IAWC seeks in its current rate case, to recover 

from Illinois ratepayers.  In contrast to the Overland Study, the IAWC-sponsored “Service 

Company Study,” produced no recommended adjustments, no modifications to IAWC’s 

practices, and no corrections to affiliate Management Fees charged to the regulated utility.  

 By attaching the relevant portions of a sister-state PUC Final Order, AG/JM witness 

Smith provided the Commission and other parties the opportunity to review the actual 

documents, rather than simply rely on his description of them.  The redacted version of the 

Overland report is a public document, as is the CPUC Decision No. 09-07-021.  The inclusion of 

the relevant portions of the audit and of the Final Order enables parties to address it, question 
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Mr. Smith about it, and fully examine it in the context of this case.  Parties and the Commission 

are benefited, not prejudiced by the inclusion of AG/JM Exhibits 5.3 and 5.4 in the record. 

 Not surprisingly, IAWC has taken full advantage of its opportunity to respond to Mr. 

Smith’s citation of the CPUC Final Decision.  It submitted the testimony of John Young, who it 

asserts participated in the CPUC docket.  See IAWC Ex. 12.00 SR.  IAWC submitted documents 

it believes are relevant in response to Mr. Smith, and although it declined to do so, it was free to 

attach other portions of the Final Order attached as AG/JM Exhibit 5.4 (which is publicly 

available through the CPUC web site) to its Surrebuttal Testimony.  IAWC has not been 

prejudiced in any way by Mr. Smith’s discussion and inclusion of the CPUC Final Order and the 

Overland audit as AG/JM Exhibits 5.3 and 5.4. 

 The Commission will benefit from the inclusion of AG/JM Exhibits 5.3 and 5.4 in the 

record.  They are public documents produced in the context of a public proceeding in a sister 

state where IAWC’s affiliate California American and IAWC witness John Young fully 

participated.  IAWC and its Service Company are familiar with this proceeding, and there is no 

reason that the Commission and the parties to this docket should be barred from learning about it 

too.  IAWC’s Motion to Strike should be denied as an unworthy effort to blind the Commission 

and the parties to how other states address the same issues presented by IAWC in this docket. 

II. Citation of Sister PUC Final Orders and Documents is Not Hearsay. 

 IAWC argues that the audit and the CPUC Final Order should be excluded from the 

record as hearsay.  This argument is erroneous.  Both Illinois law and the Federal Rules of 

Evidence recognize a public records exception to the hearsay rule.  In People v. Leach, 391 

Ill.App.3d 161, 170 (1st Dist. 2009) the Court said:   

“Embraced within the rubric of nontestimonial hearsay is the public records 
exception, records required by statute or authorized to be maintained by the nature 
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of the office, evidencing matters properly required to be maintained and recorded. 
People v. Hester, 88 Ill.App.3d 391, 395, 43 Ill.Dec. 638, 410 N.E.2d 638, 640 
(1980). Like business records, the exception is based on the assumption that 
public officers will perform their duties, that they lack motive to falsify, and that 
public inspection to which many such records are subject will disclose 
inaccuracies. M. Graham, Cleary & Graham's Handbook of Illinois Evidence, § 
803.12 (8th ed.2004). 

 
Rule 803 of the Federal Rules of Evidence is equally clear:   

The following are not excluded by the hearsay rule, even though the declarant is 
available as a witness:  
 
(8) Public records and reports. Records, reports, statements, or data 
compilations, in any form, of public offices or agencies, setting forth (A) the 
activities of the office or agency, or (B) matters observed pursuant to duty 
imposed by law as to which matters there was a duty to report, excluding, 
however, in criminal cases matters observed by police officers and other law 
enforcement personnel, or (C) in civil actions and proceedings and against the 
Government in criminal cases, factual findings resulting from an investigation 
made pursuant to authority granted by law, unless the sources of information or 
other circumstances indicate lack of trustworthiness. 

 

The documents at issue are being offered to show what a sister PUC has done in connection with 

the increase in affiliated charges.  They are documents maintained by a government agency and 

are publicly available.  The rules of evidence recognize that documents issued by a government 

agency can be considered reliable because the agency has a public duty to observe and record the 

kinds of events contained in the public document and lacks a motive to falsify.   

 The documents at issue are public records showing the actions of the California PUC’s 

Division of Ratepayer Advocates and of the CPUC itself, including the CPUC’s assessment of 

the audit after the audit was subject to litigation.  If IAWC’s hearsay arguments are accepted, 

parties would be prohibited from ever citing any PUC or Court Orders.  Both Illinois and federal 

law reject this position and it is clearly not the law.  IAWC’s Motion to Strike should be denied. 
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 Denial of IAWC’s motion is also required by the ICC’s own rules that recognize that 

“evidence not admissible under such rules [applicable to the circuit court] may be admitted if it is 

of a type commonly relied on by reasonable prudent persons in the conduct of their affairs.”  83 

Ill. Adm. Code 260.10.  In this case, AG/JM witness Smith is considering the proper regulatory 

response to rapidly rising affiliated management fees.  It is reasonable, prudent, and informative 

to consider these issues in the context of AG/JM Exhibits 5.3 and 5.4.  These document show 

how the CPUC addressed the problem of escalating affiliated expenses, and what a reasonable 

cost for an independent audit of the affiliate Management Fee and related affiliate charges is.  

Obviously other specific adjustments made to a water utility operating in Monterrey, California 

do not apply to an Illinois water utility, but a reasonable and prudent analyst would be remiss not 

to consider the response of a sister Commission to a similar growth of affiliated management 

fees.   

 Parties are entitled to present and the Commission is entitled to consider the decisions of 

other PUCs.  In addition to California, the Tennessee Regulatory Authority, in reviewing a 

Tennessee-American Water Company docket, also addressed the best way to assess the prudency 

of the management fee paid to the Tennessee American affiliate.  In re Tennessee American 

Water Company, Docket No. 08-00039, Order at 18 ff (January 13, 2009), available at:  

http://www.state.tn.us/tra/orders/2008/0800039we.pdf .  Indeed, Mr. Smith cited a decision from 

the West Virginia PUC as AG/JM Exhibit 5.2 on a different issue, which IAWC has not sought 

to strike.  Like any judicial or quasi-judicial forum, the Commission is free to consider the 

rulings of other state and federal courts and agencies like PUCs.  Although IAWC is free to 
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argue about the weight the Commission should give to a sister PUC’s decision,1 it is erroneous to 

argue that parties cannot cite or present such decisions in testimony. 

III. IAWC Confuses Expert Testimony With Legal Argument 

 IAWC argues that “Mr. Smith Fails to Establish the Relevance of the Overland Report.”  

Motion at 7.  Mr. Smith is not testifying on legal issues.  He offers expert accounting testimony 

that addresses, inter alia, the substantial increase in management fees sought by IAWC.  In 

considering how to address this increase, he has reviewed various sources, including the 

Overland Report and the CPUC Final Order (AG/JM Exhibits 5.3 and 5.4).  He legitimately 

presents these sources as models of how another PUC has addressed the same problem.  

Although these documents do not address the increasing size of the IAWC management fee, it is 

plainly relevant to the growth of affiliated charges across the AWWC system.  

 Clearly, the California materials do not assess Illinois expenses, but they do show how 

another jurisdiction approached the issues raised by the rapid growth of affiliated company 

expenses.  The relevant excerpts from the CPUC Final Order and the audit are probative to how a 

Commission can address the seemingly unending, substantial increases in affiliated costs in 

IAWC’s recent, large rate increase requests. 

 IAWC suggests that Mr. Smith was obligated to show that CalAm and IAWC are 

comparable.  This mistakenly assumes that Mr. Smith has suggested that the CalAm adjustments 

should be applied to IAWC.   That is obviously impossible and absurd and not the purpose of 

presenting the exhibits in testimony.   

                                                            

1 At page 5 IAWC posits a list of questions it has about Mr. Smith’s knowledge of the Overland audit.  In addition to 
having the opportunity to ask questions on discovery, as cross-examination is scheduled, IAWC will have ample 
opportunity to probe Mr. Smith’s knowledge about the audit and the CPUC decision and process. 

  7



 Nevertheless, IAWC and Cal Am are comparable in many basic respects.  Both are 

regulated public utilities, both use affiliated services, and both are charged by and allocated costs 

from American Water Service Company.  Both IAWC and Cal Am have apparently had 

problems with inaccurate and/or duplicative customer counts, and both would or could be 

affected by misallocations or overcharges from the Service Company.  Ratepayer advocates in 

both states have raised serious questions about the level and rate of increases in Service 

Company charges to the respective regulated utilities.  Indeed, there are probably more 

similarities than differences when it comes to the affiliate management fee issues.      

 The Commission should reject IAWC’s efforts to exclude relevant authority from the 

record by setting up a straw man and deny IAWC’s Motion to Strike.    

IV. IAWC Benefits from the Admission of AG/JM Exhibits 5.3 and 5.4 Because 
PUC Authority Can Be Cited Without Being Included in Testimony. 

 
 Like a court, a public utility commission may consider its actions in other dockets and 

may consider as persuasive the actions of sister states.  In fact, in this docket one of IAWC’s own 

witnesses quotes information from a National Association of Regulatory Commissioners 

(NARUC) resolution in her testimony, which, under IAWC’s theory, is hearsay and should be 

stricken.  See, e.g., IAWC Ex. 8.0 at 11.  That is clearly not the law. 

 The Commission regularly considers its own actions in connection with unrelated utilities 

as well as the actions in other states.  For example, in ICC Docket 06-0027, Order at 68-69, 82 

(Aug. 30, 2006), the Commission discussed the actions of other states in connection with the 

price regulation of telecommunications services.  In ICC Docket 07-0566, Order at 141 (Sept. 

10, 2008), the Commission recognized the significance of “national, regional, and other 

statewide forums” that addressed the issues before the Commission and encouraged the parties to 

consider these national sources in assessing “Smart Grid” technology.  Similarly, in ICC Docket 
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07-0241/0242, Order at 152 (Feb. 5, 2008), the Commission noted that although the Commission 

is in no way obligated to follow the ratemaking approaches of other states, it commented on the 

trends from other jurisdictions.2 

 In addition, the Commission’s administrative rules recognize that the Commission may 

take administrative notice of the “[r]ules, regulations, administrative rulings and orders, and 

written policies of governmental bodies other than the Commission.”  83 Ill. Adm. Code 

200.640(a)(1).  Even without offering PUC decisions into evidence, the Commission may take 

administrative notice of the administrative rulings of “governmental bodies other than the 

Commission.”  In this case, the actions of other governmental bodies (the California PUC and 

the California Division of Ratepayer Advocate) are being offered in testimony rather than by a 

motion for administrative notice.  The Commission is entitled to receive these documents, and 

IAWC’s motion to keep them from the record and the Commission’s knowledge should be 

denied. 

V. IAWC’s Motion To Strike Is Rife With Unwarranted Innuendo And Should 
Be Disregarded And Denied. 

 
 In attempting to keep the CPUC Final Decision and the Overland Report out of the 

record, IAWC argues that Mr. Smith’s testimony is “incomplete, vague and self-serving.”  

Motion at 1.  It suggests the exhibits are “unreliable, inaccurate, misleading, and inadmissible.”  

Motion at 3.  It argues, with no citation, that “there is serious concern” that the report was 

“premised on fundamentally flawed assumptions.”  Motion at 8.  Because Mr. Smith included 

                                                            

2  The Commission said:  “We are surely under no obligation to consider the ratemaking practices employed in other 
jurisdictions.  Nevertheless, we cannot deny that decoupling mechanisms are increasingly coming into use across the 
nation.  While this activity does not bear directly on our decision, and the careful way that we have analyzed the 
proposal, it does show that new and changing realities are indeed calling for new regulatory responses.” 
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the Overland Report as an exhibit, he is subject to cross-examination.  IAWC will have the 

chance to prove that any of its characterizations should be accepted, and Mr. Smith will have the 

opportunity to respond to those charges.  However, IAWC’s attempt to paint the admission of 

documents from two governmental agencies as somehow incendiary – without citation to either 

the language of the exhibits or any other source – should be rejected, and its Motion to Strike 

denied.   

VI.  Conclusion 

WHEREFORE, for the reasons stated above, the People of the State of Illinois request 

that the Commission deny IAWC’s Motion to Strike Portions of the Rebuttal Testimony of Ralph 

C. Smith.    

    Respectfully Submitted,  
The People of the State of Illinois 

    By LISA MADIGAN, Attorney General 
     
 
     _____________________________________ 

Susan L. Satter, Sr. Assistant Attorney General 
     Public Utilities Bureau  

100 West Randolph Street, Floor 11 
     Chicago, Illinois 60601 
     Telephone: (312) 814-1104 
     Fax: (312) 814-3212 
     Email: ssatter@atg.state.il.us 

       

December 3, 2009 
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