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MOTION TO STRIKE 

PORTIONS OF THE REBUTTAL TESTIMONY OF RALPH C. SMITH 

Illinois-American Water Company (“IAWC”) hereby moves pursuant to 83 Ill. Adm. 

Code Section 200.190 to strike the following portions of the rebuttal testimony of witness Ralph 

C. Smith, submitted on behalf of the People of the State of Illinois and the Joint Municipalities 

(“AG”): 

• AG/JM Exhibit 5.0, pages 50-52, lines 1080-1124; 

• AG/JM Exhibit 5.3; and  

• AG/JM Exhibit 5.4. 

I. INTRODUCTION 

In direct testimony on behalf of the AG in October, witness Ralph C. Smith addressed 

IAWC’s request for management fees.  Then, in rebuttal testimony filed in November, Mr. Smith 

presents, for the first time, a highly selective, incomplete, vague and self-serving discussion of a 

third-party’s assessment (“Overland Report”) addressing expenses of California-American Water 

Company (“CAWC”) that was filed in a California Public Utilities Commission (“California 

PUC”) rate proceeding on behalf of the California Division of Ratepayer Advocates (“DRA”).  

Mr. Smith presents as established facts, without discernible foundation, allegations and 

conclusions from the Overland Report that he claims bolster his position regarding management 

fees in this case.  
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The infirmities in Mr. Smith’s testimony are numerous and substantial.  The authors of 

the Overland Report are not available for questioning in this proceeding.  Mr. Smith  does not 

indicate that he prepared the Overland Report, participated in its creation, discussed assumptions 

and methodologies with its drafters, or indeed, even reviewed the document in its entirety 

alongside other parties’ filed responses and critiques.  He does not reveal to the ALJ and other 

parties in this docket that the California proceeding is still pending, nor does he recognize that a 

petition by CAWC to modify certain of the adjustments advocated in the Overland Report is 

supported by the DRA (the party that presented the Overland Report).  He does not establish that 

there is any comparability in IAWC and CAWC’s use of Service Company services (and in fact 

the Overland Report relates to CAWC’s 2009 test year, as opposed to IAWC’s 2010 test year).  

Instead, Mr. Smith asserts as facts in this proceeding several cherry-picked propositions within 

this document from another jurisdiction, involving another utility, during a different time period 

from that under review in this case.   

The selective excerpts from the Overland Report that Mr. Smith offers are without 

foundation, constitute inadmissible hearsay, are incomplete and out of context, represent dubious 

actual applicability and relevance, and remain under pending administrative review.  The 

Overland Report and related testimony and exhibits have no indicia of reliability, and should 

therefore be excluded from the evidentiary record in the instant proceeding. 

II. ARGUMENT 

In his rebuttal testimony, Mr. Smith states that in Proceeding A0801027 before the 

California PUC, the DRA submitted the Overland Report to California PUC.  (AG/JM Ex. 5.0, 

pp. 52-53.)  Mr. Smith suggests that on the basis of the Overland Report, which included a 

review of American Water Works Service Company, Inc. (“Service Company”) charges to 

CAWC, the DRA recommended a $3.6 million reduction in Service Company expenses.  
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According to Mr. Smith, the California PUC adopted $3.2 million of DRA’s adjustments.  

(AG/JM Ex. 5.0, pp. 53-54.)  Accordingly, he recommends using this final determination of the 

California as a “reality check” on the Service Company Cost Study at issue in the instant Illinois 

proceeding.  (AG/JM Ex. 5.0, p. 54.)  However, the Commission should exclude the Overland 

Report and related testimony and exhibits (the “California Materials”) from the record in this 

proceeding because they are unreliable, inaccurate, misleading and inadmissible. 

A. The Overland Report and Mr. Smith’s Discussion Thereof Are Inadmissible 
Hearsay. 

The Overland Report and Mr. Smith’s discussion of it constitute inadmissible hearsay.  

Hearsay evidence is “testimony in court or written evidence of a statement made out of court, 

such statement being offered as an assertion to show the truth of matters asserted therein, and 

thus resting for its value upon the credibility of the out-of-court asserter.”  People v. Singletary, 

273 Ill. App. 3d 1076, 1081 (1st Dist. 1995) (citing People v. Carpenter, 28 Ill. 2d 116, 121 

(1963)).  The Overland Report, which was drafted by non-parties to this docket, is an out-of-

court statement, so any excerpt from the Overland Report – whether in Mr. Smith’s testimony, or 

in the exhibits to his testimony – is also an out-of-court statement.  And Mr. Smith is offering 

these excerpts to show the truth of the matters asserted therein – that CAWC requested the 

amount reported, that DRA conducted the analysis described, that the data showed what the 

drafters said it showed, that DRA made the recommendations cited, and that those 

recommendations were well founded.  As hearsay, these excerpts are inadmissible. 

Mr. Smith did not participate in preparing the Overland Report, and the credibility of its 

preparer(s) cannot be assessed in these proceedings.  “The fundamental purpose of the hearsay 

rule was and is to test the real value of testimony by exposing the source of the assertion to 

cross-examination by the party against whom it is offered.”  Singletary, 273 Ill. App. 3d at 1081.  
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IAWC will have no opportunity to cross-examine the preparers of the Overland Report.  Nor will 

IAWC have any opportunity to investigate the Overland Report’s underlying data or 

methodology.  IAWC will thus not have any opportunity to expose the Overland Report’s 

deficiencies, factual inappositeness or contrary findings.  Admission of any part of the Overland 

Report therefore denies IAWC the fundamental protection for which the hearsay rule was 

enacted – to guard against use of unreliable evidence. 

Nor does Mr. Smith’s reliance on the California Materials in his rebuttal testimony 

change this result.  An out-of-court statement offered for the truth remains hearsay “regardless of 

the form in which the content is offered – as an attachment … or as text in [written] testimony.”  

In re Aqua Illinois, Inc., Docket 04-0442, Final Order at 43-44 n.4 (Apr. 20, 2005).  As the 

Commission noted in Aqua: “Regardless of its format, [such] presentation is inherently 

unreliable, offers no opportunity for cross-examination, is unauthenticated, and suffers from . . . 

other problems [of relevance and applicability].”  Id. at 44 n.1.  In Aqua, the Commission elected 

to given no weight to these portions of the expert’s testimony, in effect excluding the hearsay 

facts from the record.  The Commission should do the same here, because the Commission does 

not favor the use of hearsay. 

Mr. Smith cannot state as fact any assertion contained in the Overland Report unless he 

has personal knowledge of it – and his testimony shows that he does not.  “It is well settled that 

admissible testimony is limited to matters of which the witness has personal knowledge through 

his own senses.”  Northern Illinois Gas Co. v. Vincent DiVito Construction, 214 Ill. App. 3d 203, 

215 (2d Dist. 1991) (affirming trial court’s exclusion of testimony from report prepared outside 

of witness’s presence and involvement).  The record shows that Mr. Smith did not prepare or 

draft the Overland Report, but instead, happening upon the Overland Report, elected to adopt its 



 -5-  

findings and assert the facts contained therein in his own testimony.  Without personal 

knowledge of these facts, however, Mr. Smith cannot do so. 

By Mr. Smith’s own testimony, the Overland Report has only “recently come to [his] 

attention.”  (AG/JM Ex. 5.0, p. 52).  The Overland Report (excerpted at AG/JM Exhibit 5.3) is 

dated September 11, 2008, while the Order (AG/JM Exhibit 5.4), is dated July 9, 2009.  Mr. 

Smith’s direct testimony, filed on October 2nd, does not contain any reference to the Overland 

Report.  Nor, on rebuttal, does Mr. Smith testify that he conducted any in-depth analysis or 

review of the Overland Report.  There is no evidence that he communicated with Overland 

Consulting.  There is no evidence, thus, that Mr. Smith is aware of or familiar with the 

methodology or assumptions used by Overland Consulting.  Mr. Smith does not testify that he 

independently confirmed any of the facts asserted in the Overland Report.  In fact, Mr. Smith 

does not even note that he reviewed the Overland Report in its entirety, only that he has 

“included pertinent excerpts” from the Overland Report and Order.  Thus, Mr. Smith has no 

basis to assert as true any statements contained therein. 

Nor does any “expert” status accorded to Mr. Smith allow him to circumvent the 

requirement of personal knowledge.  While Rule 703 of the Federal Rules of Evidence1 allows 

Mr. Smith to present expert opinions based on facts not in evidence, it does not allow him free 

rein to introduce the underlying facts themselves.  Regardless of their use in forming an opinion, 

“the underlying facts or data upon which an expert in a particular field is found to have 

reasonably relied are not admitted for their truth.”  City of Chicago v. Anthony, 136 Ill. 2d 169, 

185 (1990) (affirming circuit court’s exclusion of particular factual assertions as speculative and 

unreliable).  Instead, “[i]f another rule of law applicable to the case excludes the information 

                                                 
1 Rule 703 was formally adopted by the Illinois Supreme Court in Wilson v. Clark, 84 Ill. 2d 186 (1981). 
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sought to be relied upon by the expert, the information may not be permitted to come before the 

jury under the guise of a basis for the opinion of the expert.”  Id. at 186; see also People v. 

Sifuentes, 248 Ill. App. 3d 248 (noting that the State’s expert could not use Rule 703 to bring 

into evidence a statement, made by a third party, as proof of itself).  Simply put, Mr. Smith 

cannot merely assert facts from the Overland Report as true, because he has no personal 

knowledge of these facts, and because the facts at issue are also properly excluded on the basis of 

hearsay, and irrelevance (as explained next). 

The Commission should not condone attempts to admit unreliable hearsay evidence like 

the California Materials under the guise of expert testimony.  “While an expert may give his 

opinion on facts that are not in evidence, the facts must be capable of being tested through cross-

examination, and hearsay statements that an expert witness relies on cannot themselves be 

admitted as evidence.”  In re Commonwealth Edison, Docket 90-0038, 1990 WL 508139, at *18 

(Dec. 12, 1990).  In the ComEd proceeding, an expert wanted to state “what utilities in other 

jurisdictions were spending or projecting to spend” on demand-side management programs.  Id.  

However, he did not testify on the basis of personal knowledge; instead, he “selectively recited 

the opinions of persons that [the utility] was not able to cross-examine.”  Id.  This is precisely 

what Mr. Smith is trying to do – the facts stated in lines 1180-1124 of his rebuttal and in his 

attachments are selective, out-of-context excerpts of the Overland Report, are not otherwise in 

evidence, are clear hearsay, and cannot be tested via cross-examination.  The Commission struck 

the offending testimony and exhibits in Docket 90-0038, just as it should do here: such facts 

cannot be admitted on merely the expert’s ipse dixit, especially when this testimony is of 

doubtful relevance. 
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B. Mr. Smith Fails to Establish the Relevance of the Overland Report. 

Mr. Smith makes no effort to establish that the Overland Report is applicable to the 

instant proceeding – and without a showing of applicability, he cannot make the necessary link to 

relevance.  It is axiomatic that “[e]vidence which is not relevant is not admissible.”  Fed. R. Evid. 

402 (West 2009).  “Relevance is the touchstone of admissibility and [specific evidence is] 

inadmissible unless [a party] shows that the evidence is probative of a proposition at issue.”  

People v. Barbour, 106 Ill. App. 3d 993, 1000 (1st Dist. 1982).  Mr. Smith, however, fails to 

establish the relevance of the California Materials. 

Mr. Smith has not made any showing of comparability of CAWC and IAWC.  In fact, Mr. 

Smith has made no effort to compare CAWC and IAWC, other than to note in passing that the 

DRA’s recommended adjustments “appear to be for similar costs that are being charged to 

IAWC by [Service Company].”  (AG/JM Ex. 5.0, p. 54.) (emphasis added)  Nor has Mr. Smith 

addressed the fact that the Overland Report addresses CAWC’s 2009 test year, while IAWC’s 

test year is 2010.  And it has long been established that “a similarity of conditions of operation 

must be shown before comparison of [utility charges] can have probative value in determining 

what rates are reasonable.”  Moline Consumer’s Co. v. Illinois Commerce Commission, 353 Ill. 

119, 126 (Ill. 1933).  Thus, where, as here, “appellants [make] no offer to show that the 

conditions of service [are] comparable,” evidence is properly excluded.  Antioch Milling Co. v. 

Public Service Co. of Northern Illinois, 4 Ill. 2d 200, 210 (Ill. 1954) (excluding evidence of 

differing rates where party failed to demonstrate that the utilities being compared were 

sufficiently similar to warrant comparison).  

Mr. Smith has made no attempt to demonstrate that there is any basis for comparison of 

CAWC and IAWC with regard to use of Service Company services and Service Company 

charges.  In keeping with prior Commission rulings, Mr. Smith’s testimony based on the 
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Overland Report must be excluded.  See, for instance, In re Central Illinois Light Company d/b/a 

Ameren, Docket Nos. 06-0070 - 0072 (cons.), Order on Rehearing, p. 27, 2007 WL 1617870, at 

*24 (May 16, 2007) (assigning no weight to a comparative study where the sponsoring witness 

did not establish “that the [peer group] companies are truly comparable”); In re Citizens Utilities 

Company of Illinois, Docket No. 94-0481, Final Order, 1995 WL 612576, at *7 (Sept. 13, 1995) 

(declining to consider a depreciation study where the sponsoring party's “use of so-called 

comparable [utilities] only demonstrates how non-comparable this Company is to other water 

and sewer utilities”). 

Mr. Smith has also provided only excerpts of the California Materials.  This cherry-

picking prevents the Commission from conducting a complete evaluation of the Overland Report 

by reviewing responses to, and critiques of, the DRA’s testimony: for instance, there is a serious 

concern expressed on the record of the California PUC proceeding that the Overland Report is 

premised on fundamentally flawed assumptions and was not performed in accordance with any 

established audit methodology.  Moreover, the Overland Report was put forth for an entirely 

different purpose than was the IAWC Service Company Cost Study.  (IAWC Ex. 12.00SR, pp. 5-

6.)  Where the entirety of a document is not part of the record, an adjudicator should not rule on 

the basis of excerpts, because “there is no way [a court] can examine [a party’s] statements in the 

context in which they were made.”  Ainsworth Corp. v. Cenco Inc., 158 Ill. App. 3d 639, 649 

(1st Dist. 1987) (declining to determine whether certain factual admissions were made in a prior 

proceeding. 

C. The California Materials Are Not Admissible Under the Commission’s 
Evidentiary Exception for Evidence Relied On By Reasonable Prudent 
Persons. 

The California Materials are also properly stricken under the Commission’s exception 

allowing admission of otherwise inadmissible evidence that is “of a type commonly relied upon 
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by reasonable prudent persons.”  83 Ill. Admin. Code § 200.610(c) (West 2009).  The California 

Materials, including Mr. Smith’s testimony, provide no indicia of reliability – by contrast, they 

are wholly unreliable as evidence in this proceeding.  The California Materials are of dubious 

relevance, since there is no showing of comparability between CAWC and IAWC’s use of the 

Service Company.  The California Materials cannot be accepted per se because they are not 

founded on Mr. Smith’s personal knowledge.  And perhaps most significantly, Mr. Smith’s 

discussion of the California proceeding shows that he fundamentally does not understand its 

posture or outcome. 

Mr. Smith’s key suggestion – that the DRA is recommending a $3.6 million reduction in 

Service Company charges – is not factually accurate.  The DRA is recommending a reduction in 

General Office expenses, of which a significant portion relates to California state corporate 

functions, and not any sort of Service Company service fee.  (IAWC Ex. 12.00SR, p. 5.)  More 

importantly, California PUC Proceeding A0801027 is not, as Mr. Smith appears to assume, 

complete and fully adjudicated.  In fact, the proceeding is still pending, and the particular 

California PUC order Mr. Smith attempts to introduce (excerpted at AG/JM Exhibit 5.4) states as 

much, noting that CAWC may “file a petition for modification” of the order, with respect to 

certain elements of General Office costs (California Public Utilities Commission Proceeding 

A0801027, Decision 09-07-021, p. 134 (July 9, 2009)).  In fact, CAWC filed the appropriate 

petition to modify over a month before Mr. Smith filed his rebuttal (a fact which Mr. Smith did 

not disclose in his rebuttal).  (IAWC Ex. 12.01SR.)  Thus, the General Office adjustment has not 

been “adopted” as Mr. Smith would have the Commission believe.  Moreover, CAWC’s petition 

to modify requests reversal of $825,000 of the Service Company adjustments proposed by the 

DRA.  The DRA has filed a response stating that having reviewed this evidence, it does not 
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oppose this petition.  (IAWC Ex. 12.02SR.)  The fact that the California proceeding is not final is 

yet another example of the unreliability of the California Materials. 

III. CONCLUSION 

Mr. Smith attempts to introduce evidence, in the form of the California Materials, that is 

hearsay, that lacks foundation, that consists of selectively presented out-of-context excerpts, that 

is of questionable relevance, and that, in the case of the California PUC’s order, is not a final 

adjudication of the issue for which the evidence is proffered.  Evidence suffering from any one 

of these deficiencies must be excluded from any proceeding under “the rules of evidence and 

privilege applied in civil cases in the Circuit Courts of the State of Illinois.”  83 Ill. Admin. Code 

§ 200.610(a) (West 2009).  The California Materials, including Mr. Smith’s testimony regarding 

the Overland Report, are inherently unreliable.  Therefore, the Commission should strike the 

California Materials. 
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WHEREFORE, for all the reasons set forth above, Illinois-American Water Company 

requests that the Commission strike AG/JM Exhibit 5.0, pages 50-52, lines 1080-1124; AG/JM 

Exhibit 5.3; and AG/JM Exhibit 5.4. 

 

November 25, 2009 Respectfully submitted, 
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CERTIFICATE OF SERVICE 

 I, Albert D. Sturtevant, an attorney, certify that on November 25, 2009, I served a 

copy of the foregoing Motion to Strike by electronic mail to the individuals on the Commission’s 

Service List for Docket 09-0319, with the exception of the parties listed below, who were served 

via U.S. Mail, first class postage prepaid, from 77 W. Wacker, Chicago, Illinois 60601. 

 
 /s/ Albert D. Sturtevant 
Albert D. Sturtevant 
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