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  The People of the State of Illinois, by and through Lisa Madigan, Attorney 

General of the State of Illinois (“the People”), submit this Application for Rehearing 

pursuant to Section 10-113(a) of the Public Utilities Act (“the Act”) and Part 200.880 of 

the Illinois Commerce Commission’s (“the Commission” ) Rules of Practice (83 Ill. 

Admin. Code 200.880), and request that the Commission grant rehearing and reconsider 

its Final Order issued in the above-captioned docket on October 14, 2009, as discussed 

below.   

Introduction 

 The People’s Application seeks rehearing, based on the existing evidentiary 

record and applicable law, of the Commission’s unprecedented decision to permit 

recovery in rates of infrastructure investment through discrete monthly surcharges before 

the Company has proven that the investment is used and useful, prudently incurred and 

beneficial to ratepayers.  In doing so, the Commission: (1) misapprehends its obligations 

as regulators and contradicts principles of utility ratemaking established in Section 9-211 

of the Public Utilities Act; (2) ignores the Act’s prohibition against single-issue and 

retroactive ratemaking; (3) violates its own test year rules; (5) contradicts the criteria 

established in Illinois court rulings for permissible rider treatment of utility expenses; (7) 

violates the requirement in the Act that rates be least cost; and (8) ignores the substantial 

evidence in the record that shows that Rider AMP is not needed for ComEd to finance the 

proposed pilot investment and customer applications expense. The Commission should 

grant rehearing and, based on the applicable law and existing evidentiary record, revise 

its Order to reject rider treatment of the proposed automated metering infrastructure 

(“AMI”) pilot. 
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I. THE COMMISSION’S ANALYSIS OF WHEN RIDERS ARE PERMISSIBLE 
 AND ITS CONCLUSION TO ALLOW RIDER RECOVERY IN GENERAL 
 OF THE PILOT AMI INVESTMENT AND EXPENSES IS WRONG AS A 
 MATTER OF LAW. 
 

A. Rider AMP Violates the Prohibition Against Single-Issue Ratemaking and 
Fits None of the Criteria for Permissible Rider Recovery. 

 
 The Commission’s Order fundamentally errs as a matter of law in its conclusions 

about its ability to authorize rider recovery of expenses.  Repeating the mistake it 

initiated in the 2007 North Shore/Peoples Gas rate order (ICC Docket Nos. 07-0242/07-

0242), repeated in the 2008 ComEd rate order (ICC Docket No. 07-0566) and now 

continues in the instant docket, the Commission stubbornly asserts that it has nearly 

unchecked authority to authorize riders as a ratemaking tool.  Most disturbingly, by this 

Order, the Commission now proclaims that “The prohibition against single-issue 

ratemaking does not circumscribe this Commission’s ability to approve direct recovery 

of a particular cost through a rider.”  Order at 25.  Moreover, the Order turns decades of 

case law regarding the prohibition against single-issue ratemaking on its head by 

asserting, “it is well-settled that use of a rider is an appropriate mechanism that does not 

constitute single-issue ratemaking, as, the prohibition against single-issue ratemaking 

requires only that, in a general base rate proceeding, this Commission must examine all 

elements of a utility’s revenue requirement, including its return on investment.”  Id.  

Taken to its illogical extreme, a utility now only need file a request for rider recovery of 

any expense outside of a rate case to avoid any single-issue ratemaking argument.    

 The authority to approve riders as ratemaking tools has been narrowly 

circumscribed by both Illinois courts and the General Assembly.  Illinois courts have 

held that all riders are “closely scrutinized because of the danger of single-issue 

ratemaking,” which is “prohibited because it considers changes in isolation, thereby 
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ignoring potentially offsetting considerations and risking understatement or 

overstatement of the overall revenue requirement.”  City of Chicago v. Ill. Commerce 

Comm’n, 281 Ill.App.3d 617, 627 (1st Dist. 1996).  Special circumstances must be present to 

justify a rider, such as when the utility must meet “unexpected, volatile or fluctuating 

expenses.”  A. Finkl & Sons v. Illinois Commerce Comm’n, 250 Ill.App. 3d 317, 327 (1st. Dist. 

1993).    The pilot costs at issue are not unexpected, volatile or fluctuating” in any sense of 

the phrase.  ComEd has control over the amount to be spent on this pilot.  The costs are 

certain, as well.   While other decisions recognized the use of riders in other situations, 

as described further infra, none of those exceptions to traditional ratemaking apply to 

ComEd’s total pilot expenses.  

 The Order also wrongly distinguishes the Finkl ruling by noting that the dollars 

at issue are expenses and not lost revenues, as was the case in the Finkl decision.  Order 

at 25.  While the Finkl Court did rule that lost revenues cannot be recovered through a 

rider, the Court’s conclusion that the rider at issue constituted illegal single-issue 

ratemaking specifically addressed the rider at issue’s recover of demand side 

management expenses (not revenues).  See Finkl , 250 Ill.App.3d at 326.  The Court stated: 

In the present case, the Commission authorized Edison to charge customers for 
DSM program costs without considering whether other factors offset the need for 
additional charges.  The order violates the prohibition against single-issue 
ratemaking.  The order thereby isolates one operating expense for full recovery 
without considering whether changes in other expenses or increased sales and 
income obviate the need for increased charges to consumers, which may result 
impermissibly in ratepayers facing additional charges for direct and indirect 
additional revenues to cover Edison’s expenses and pay a return to investors. 
 

Finkl, 250 Ill.App.3d at 326.   

 The notion that concerns about single-issue ratemaking can only be raised in a 

rate case is simply wrong.  The Finkl decision involved the Commission’s approval of 

 4



the DSM rider in question outside of a rate case.  The Court ruled that rider illegal.  The 

Public Utilities Act’s prohibition on single-issue ratemaking would be rendered 

meaningless by the Commission’s flawed assessment of this important ratemaking 

precept.    

The rule against single-issue ratemaking was defined by the Illinois Supreme 

Court in Business & Professional People for the Public Interest v. Illinois Commerce Comm’n, 

146 Ill.2d 175, 244 (1991) (“BPI II”) and never limited its application to rate cases only.  

The Court stated: 

The rule against single-issue ratemaking recognizes that the revenue formula is 
designed to determine the revenue requirement based on the aggregate costs and 
demand of the utility.  Therefore, it would be improper to consider changes to 
components of the revenue requirement in isolation. 

 

BPI II, 146 Ill.2d at 244. The Court noted that a utility’s revenue requirement might be 

overstated it rates were increased based solely on a single expense “without first 

considering changes to other elements of the revenue formula.”  Id.   In no case -- 

including the Citizens Utility Board case cited in the Proposed Order -- have Illinois 

courts limited examination of this ratemaking principle to rate cases only.   

 As noted in the AG/AARP Initial Brief, Illinois courts have outlined specific 

guidelines for Commission approval of riders that limit the use of these extraordinary 

ratemaking mechanisms.  These decisions make clear that the Commission does not 

have unfettered discretion to set rates through riders.  Riders inherently undermine the 

rules against single issue and retroactive ratemaking, and they contradict the 

fundamental principle that rates should be based on a comprehensive test year.  This is 

why the Commission in its ComEd rate order described ComEd’s proposed rider as a 
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“special recovery” (Final Order at 138, ICC Docket No. 07-0566); in other words, outside 

the traditional ratemaking procedures.   

All riders are “closely scrutinized because of the danger of single-issue 

ratemaking,” which is “prohibited because it considers changes in isolation, thereby 

ignoring potentially offsetting considerations and risking understatement or 

overstatement of the overall revenue requirement.”  City of Chicago v. Illinois Commerce 

Comm’n, 281 Ill.App.3d 617, 627 (1st Dist. 1996).  Illinois courts have allowed the use of 

riders to recover Aunexpected, volatile or fluctuating expenses@ that by their nature do 

not lend themselves to representative sampling in a single test year.  Citizens Utility Bd. 

v. Ill. Commerce Comm’n (Citizens Util. Bd.), 166 Ill. 2d 111, 138-139, 651 N.E.2d 1089 (1995) 

(rider appropriate for recovery of “uncertain and variable” expenses associated with 

coal-tar cleanup remediation required by federal statute); see also Finkl, 250 Ill. App. 3d 

317, 327 (“Riders are useful in alleviating the burden imposed upon a utility in meeting 

unexpected, volatile or fluctuating expenses.”) (emphasis in original); City of Chicago v. Ill. 

Commerce Comm’n (City of Chicago II), 264 Ill. App. 3d 403, 405, 636 N.E.2d 704 (1st Dist. 

1993) (rider appropriate “Afor recovery of costs that are uncertain in duration, timing or 

amount”); City of Chicago v. Ill. Commerce Comm’n (City of Chicago I), 13 Ill. 2d 607, 150 

N.E.2d 776 (1958) (accepting rider to accommodate fluctuating wholesale rates for 

natural gas).   

Second, Illinois courts have permitted riders to recover such pass-through cost 

items as expenses or fees required by statute or ordinance to all ratepayers or a subset of 

customers.  See Citizens Util. Bd., 166 Ill.2d at 138-139; City of Chicago v. Illinois Commerce 

Comm’n, 281 Ill. App. 3d 617, 627 (1st. Dist. 1996) (rider recovery of franchise fees to be 

charged to residents of municipalities assessing the fees did not constitute single-issue 
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ratemaking).  See City of Chicago II, 264 Ill. App. 3d at 410 (“Rider 28 allows Edison to 

look to those who cause costs to pay for them.”); City of Chicago v. Ill. Commerce Comm’n 

(City of Chicago I), 13 Ill. 2d 607, 150 N.E.2d 776 (accepting rider to accommodate 

fluctuating wholesale rates for natural gas).  In addition, the Public Utilities Act 

expressly provides exceptions for utility cost recovery outside of rate case proceedings.  

See, e.g., 220 ILCS 5/9-220(a) (2008), 220 ILCS 5/9-220.1 (2008), 220 ILCS 5/9-220.2 

(authorizing surcharges for fuel, environmental remediation, and water and sewage 

infrastructure costs).  More recently, the Legislature authorized rider recovery of energy 

efficiency program expenses (220 ILCS 5/8-103(e), 220 ILCS 5/8-104(e)) and incremental 

bad debt (220 ILCS 5/19-145).  ComEd’s proposed Rider AMP and all accompanying 

surcharges fit none of these articulated exceptions. 

In the instant docket, ComEd never attempted to argue that its capital costs 

associated with the pilot or its proposed expansion of Rider AMP fits into any of these 

judicially recognized or statutorily authorized categories appropriate for rider treatment.  

Instead, Mr. Hemphill opines that “[b]ecause of the unique features of the Pilot – its 

speed, its experimental nature, and the uncertainty as to whether many of these costs 

will ever be reflected in any general rate case test year – ComEd is not guaranteed 

recovery of these prudent and reasonable costs in the absence of a rider.”  ComEd Ex. 8.0 

at 13.  Indeed, the Company states it will not conduct a Customer Applications test as a 

part of the broader pilot if the Commission does not authorize expansion of Rider AMP.  

The Commission should reject that veiled threat as well as the proposed rider expansion. 

The People  urge the Commission to modify its Order on this point and reject the 

proposed rider recovery of the Customer Applications pilot and the pilot expenses as a 
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whole.  The People and AARP continue to oppose the use of riders to recover costs 

associated with infrastructure investments.1   

In support of these arguments, the People incorporate by reference the arguments 

presented at pages 4-5 and 12-19 of the AG/AARP Initial Brief; pages 3-5 of the 

AG/AARP Reply Brief  and pages 4-11 of the AG/AARP Brief on Exceptions.  

Accordingly, the Commission’s approval of Rider AMP is contrary to law, not supported 

by substantial evidence, arbitrary and capricious and beyond the jurisdiction of the 

Commission, contrary to Section 10-201(e)(iv)(A-D) of the Act.  220 ILCS 5/10-

201(e)(iv)(A-D). The Commission should grant rehearing and reconsider its conclusion 

on this point, based on the applicable law and existing evidentiary record, and reject 

Rider AMP. 

 B. The Commission’s Approval of Rider AMP Violates the Public  
  Utilities Act’s Prohibition Against Retroactive Ratemaking. 
 

Section 9-201 of the Public Utilities Act ensures that rates for utility service are 

set prospectively.  220 ILCS 5/ 9-201.  Once the Commission establishes rates, the Act 

does not permit refunds if the established rates are too high, or surcharges if the rates are 

too low. Business and Professional People for the Public Interest v. Illinois Commerce 

Commission, 136 Ill.2d 192, 209 (1989) (“BPI I”); Citizens Utilities Co. v. Illinois 

Commerce Comm’n, 124 Ill. 2d 195, 207; 529 N.E.2d 510 (1988) (“Citizens Utility 

Co.”).  The Order’s approval of specific surcharges through Rider AMP violates the 

prohibition in the Act against retroactive ratemaking.  Rider AMP would generate 

                                                 
1 As noted in the AG/AARP Initial Brief in this docket, the People filed an appeal of the ICC’s 

Final Order in Docket No. 07-0566, which is pending in the 2nd district of the Illinois Appellate Court as No. 
2-08-0959.  Among other issues, the People challenged the appropriateness of rider recovery on several 
grounds.   
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monthly surcharges determined by the formula for computing a return of and on AMI 

investment after overall customer rates were established in ComEd’s last rate case, ICC 

Docket No. 07-0566.     

In response to Staff testimony, the Company agreed to incorporate an annual 

reconciliation and prudency review within Rider AMP in Docket No. 07-0566.  But this 

retroactive adjustment of rates is not unlike the review ruled illegal in the Finkl case, 

wherein the Illinois Appellate Court specifically rejected Rider 22’s adjustment of rates 

based on a prudency review, calling it a violation of the rule against retroactive 

ratemaking.  Finkl, 250 Ill.App.3d 317 at 329.  The Commission’s Order in ICC Docket 

No. 07-0566 adopted this provision of Rider AMP by acknowledging the uncertain 

protections of an “earnings cap” and prudence review.  ComEd asserts that its proposed 

Rider AMP includes Commission-approved protections against over-earning that 

protect ratepayers.  ComEd Brief at 38.  The “protections” referenced include the annual 

reconciliation proceeding and a Commission review of ComEd’s earnings at that time.  

Id.  See also, AG/AARP Ex. 1.7.    

As pointed out by Mr. Brosch, however, the earnings cap review provides no 

meaningful protection to ratepayers in its present form.  Rider AMP 1st Revised Sheet 

No. 225 defines how Net Operating Income and Rate Base are to be calculated to 

determine a Return on Rate Base, for use in calculating refunds of any AMP adjustments 

that contributed to returns in excess of authorized levels.2  AG/AARP Ex. 1.0 at 24.  

However, it is not possible to prescribe the calculation of Net Operating Income or Rate 

Base with sufficient precision to ensure no excess earnings will occur.  Id.  As noted by 

                                                 
2  Rider AMP 1st Revised Sheet No. 235 explains the refund provisions regarding excessive 

return as part of the Annual Reconciliation procedures.  See ComEd Petition Attachment 
1. 
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Mr. Brosch, the actual determination of ratemaking operating income and rate base are 

complex undertakings that require analysis and adjustment of the unique transactions 

recorded in a particular test year.  Id. (emphasis added).  For example, such entries in the 

FERC Form 1, the basis for Commission review of the Company’s earnings, include 

entries for non-recurring items.  While guided by accounting rules, exactly what 

constitutes a non-recurring item for earnings purposes is a matter of discretion for any 

utility.  Rider AMP does not provide for such an analysis or for any review process to 

provide for alternative views of what adjustments should be made. Id.  As noted by Mr. 

Brosch: 

Indeed, if such a summarized prescription of these terms were possible in 
lieu of formal rate case processes, it would not be necessary for the 
detailed rate case filings, discovery procedures, analysis by the parties 
and testimony regarding revenues, expenses and rate base to be 
considered by the Commission in order to determine just and reasonable 
utility rates.  In my opinion, the earnings cap in Rider AMP provides no 
meaningful assurance that the resulting incremental revenues will not 
contribute to excessive utility rates. 

 
Id.  The Commission itself observed that the earnings cap in Rider AMP was a less than 

perfect remedy for potential excessive recoveries of costs under the rider in the ComEd 

rate order, when it stated: 

The lack of a consistent, thorough and analytic approach to estimating 
benefits simply highlights another shortcoming: ComEd is asking for 
special recovery for these projects that – whatever their level, all parties 
agree – could have long-term economic benefits, but as proposed, 
ratepayers do not share the economic benefits.  It is not clear that the 
earnings cap, with all its potential for disagreement, adequately answers 
this concern. 

 
Order at 138, ICC Docket No. 07-0566.  The notion that the truncated financial review 

inherent in the Rider AMP tariff constitutes protection for ratepayers simply is not 
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credible.  This flaw in the tariff further supports rejection of expanding Rider AMP to 

recover Customer Applications Pilot expenses and capital costs. 

 

Given the absence of specific statutory authority authorizing the adjustment of 

customer rates to reflect Rider AMP’s monthly adjustment of rates associated with 

investment Phase 0 investment, the proposed annual reconciliation of Rider AMP 

revenues reflecting actual expenditures prudently incurred, as well as the rule prohibiting 

retroactive ratemaking, it is clear the Commission lacks the authority to approve Rider 

AMP surcharges.  In addition, the earnings test or “cap” neither protects ratepayers nor is 

permissible under the rule prohibiting retroactive ratemaking.    

  Accordingly, the Commission’s approval of Rider AMP is contrary to law, 

arbitrary and capricious and beyond the jurisdiction of the Commission, contrary to 

Section 10-201(e)(iv)(A-D) of the Act.  220 ILCS 5/10-201(e)(iv)(A-D). The 

Commission should grant rehearing and reconsider its conclusion on this point, based on 

the applicable law and existing evidentiary record, and reject Rider AMP. 

C. The Commission’s Approval of Rider AMP’s Recovery of Additional 
Revenues For Capital Investment Beyond Those Approved in This 
Rate Order Violates the Commission’s Test Year Rules. 

 
The purpose of the test-year rule is to prevent a utility from overstating its 

revenue requirement by mismatching low revenue data from one year with high expense 

data from a different year.  BPI I, 136 Ill.2d at 219.   The establishment of a test year rate 

base, reflecting gross additions, retirements and transfers to plant-in-service, concluding 

with plant balances and total plant-in-service, is a critical component of the calculation of 

each company’s revenue requirement.  The calculation of ComEd’s plant additions or 
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capital expenditures for purposes of setting rates, therefore, is subject to test-year 

principles.   Part 285 of the Commission’s Rules detail standard information filing 

requirements for utilities seeking increases in rates.  83 Ill.Admin.Code Part 285.  

Subpart E of the Commission’s rules lay out specific filing requirements for the 

recognition of changes to a company’s rate base. 

The Commission’s approval of specific surcharges through Rider AMP alters that 

statutory and legislative process.  With its approval of surcharges through Rider AMP, 

the Commission’s Order provides for expedited, piecemeal rate increases for incremental 

capital investment between rate case test years, in violation of the Commission’s test year 

rules.  Rider AMP violates the Commission’s and Illinois law’s test-year principles by 

selecting only one component of the revenue requirement, in this case the financing costs 

of investment in Rider AMP proposed projects as well as the expenses associated with 

the Customer Applications pilot, tracking changes in that revenue requirement 

component and then assessing rate adjustments to recognize this change.  Accordingly, 

approval of Rider AMP is illegal under the Commission’s test year rules.  The 

Commission’s approval of Rider AMP is contrary to law, not supported by substantial 

evidence, arbitrary and capricious and beyond the jurisdiction of the Commission, 

contrary to Section 10-201(e)(iv)(A-D) of the Act.  220 ILCS 5/10-201(e)(iv)(A-D). 

The Commission should grant rehearing and reconsider its conclusion on this 

point, based on the applicable law and existing evidentiary record, and reject Rider AMP. 

 

D. The Commission’s Approval of Rider AMP Surcharges Violates  
  Section 9-211 of the Act. 
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Section 9-211 of the Act provides that “(T)he Commission, in any determination 

of rates or charges, shall include in a utility’s rate base only the value of such investment 

which is both prudently incurred and used and useful in providing service to public utility 

customers.”  220 ILCS 5/9-211.  The PUA requires that the Commission make several 

critical findings regarding a utility's plant investments before the costs of new plant are 

included in the utility's rate base.  Initially, the ICC must determine that plant investment 

is prudent as well as used and useful in providing utility service to the utility's customers. 

220 ILCS 5/9-211.  Throughout the rate proceedings, the utility has the burden of proving 

that its investments meet these requirements.   

Rider AMP violates these utility ratemaking precepts by permitting monthly 

surcharges on customer bills to cover the capital costs of investment – in this case, Phase 

O of a proposed AMI roll-out – before a showing that the investment is used and useful 

and prudently incurred.    

The Commission’s adoption of Rider AMP incorporates some of the provisions of 

Part 656, the Commission’s rule codifying rider recovery of water and sewer investment 

pursuant to Section 9-220.2 of the Act.  Like Part 656 riders, Rider AMP then would 

include a prudency review as part of the annual reconciliation of the preceding calendar 

year AMP surcharges.  But customer rates would have already increased, reflecting AMP 

investment prior to any prudency assessment, paving the way for retroactive adjustments 

of rates not specifically authorized by statute or Commission rule. Accordingly, Rider 

AMP violates the prohibitions contained in Sections 9-211 against including plant in 

utility rates before a Commission finding that the costs are reasonable and prudently 

incurred, and that the plant is used and useful in the provision of utility service. 
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ComEd has provided no extraordinary basis for deviation from the legal precepts 

that guide the Commission’s required review and approval of plant in rate base.  

Accordingly, the terms and content of this rider proposal are contrary to the Act and 

Illinois case law, and should be rejected as an illegal ratemaking device.    

Accordingly, the Commission’s approval of Rider AMP is contrary to law, not 

supported by substantial evidence, arbitrary and capricious and beyond the jurisdiction of 

the Commission, contrary to Section 10-201(e)(iv)(A-D) of the Act. 220 ILCS 5/10-

201(e)(iv)(A-D).  The Commission should grant rehearing and reconsider its conclusion 

on this point, based on the applicable law and existing evidentiary record, and reject 

Rider AMP. 

II. THE  COMMISSION’S CONCLUSION THAT THE CUSTOMER 
APPLICATION PORTION OF THE PILOT SHOULD BE PASSED 
ON TO RATEPAYERS THROUGH A RIDER IS NOT SUPPORTED 
BY THE RECORD. 

 
At pages 16-17 of the Commission’s Order, the Commission concludes that it is 

appropriate for the Company to recover through Rider SMP the estimated $12.6 million 

of operational and maintenance (“O&M”) expenses associated with its proposed 

Customer Applications Pilot, beyond the capital costs in the pilot infrastructure 

investment approved by the Commission in ICC Docket No. 07-0566 through a rider.  

The Order notes that if ComEd did not seek rider recovery of these costs and expenses, 

and the costs and expenses were incurred in a year that was not a test year for a rate 

case, “ComEd would not be able to recover the cost of this program from ratepayers.”  

Order at 16. 
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 This hypothetical, however, cannot under Illinois law form the basis for finding 

that rider recovery is appropriate.   ComEd has control over whether these costs are 

recovered in a rate case.  The Company is free to file a rate case that utilizes a test year in 

which the majority of the expenses are incurred.  Also, as the People noted previously, 

the Company is free to trim what is a very extensive Customer Applications pilot.   

 In addition, these costs are not so large as to merit special rider cost recovery.  

The Company, which has the burden of showing extraordinary rate recovery is needed, 

failed to show that the $12 million in O&M expenses was something out of the ordinary 

ebb and flow of utility expenses on an annual basis.  As noted by AG/AARP witness 

Brosch, it is not unusual for utility O&M expenses to fluctuate significantly from month 

to month and year to year, as new programs and priorities are initiated while others are 

completed or discontinued.  AG/AARP Ex. 1.0 at 9.   

The Commission’s Order also dismisses the Peoples’ argument that ComEd’s 

own financial projections for 2009 suggest that the Company can afford to pay for the 

$12 million expense without rider recovery, noting that “ComEd’s financial projections 

for 2009 do not guarantee its financial condition in 2010, which is when a good portion 

of the Customer Applications Program will occur.”  Order at 17.  This observation is 

likewise flawed.  Mr. Brosch testified that the Company has some $125 million in 

discretionary spending that it recently determined it would not spend in 2009.    

AG/AARP Ex. 1.0 at 13; AG/AARP Ex. 1.3.  Clearly, company expenses ebb and flow, 

and the notion that ComEd cannot finance a pilot that it continues to expand at 

ratepayer expense  has not been proven.     

 Moreover, the Commission limited the recovery of rider expenses to the capital 

costs associated with Phase 0 investment in the 07-0566 rate order.  According to ComEd 
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witness Crumrine, the intent of the Rider SMP proposal was “to treat the capital costs of 

these projects in a similar manner as the Commission would in a rate case, but with 

more timely recovery between rate cases.”  ICC Docket No. 07-0566, Order at 110; 

ComEd Ex. 11.0 at 17.  The Commission’s approval of the pared-down Rider SMP (now 

called Rider AMP) addressed only the recovery of capital costs of new AMI technology, 

not related O&M expenses.  In an Amendatory Order dated November 3, 2008, the 

Commission revised its Final Order to state that the costs of the Phase 0 AMI workshops 

“ may be capitalized and recovered through the system modernization rider on [an] 

amortized basis.”  Again, capitalization was specifically mentioned, without any 

suggestion that expensing of costs was to be recovered. 

The Commission should reject ComEd’s request to expand Rider AMP to include 

recovery of its customer applications pilot.  In support of these arguments, the People 

incorporate by reference the arguments presented at pages 16-19 of the AG/AARP Initial 

Brief; pages 5-10 of the AG/AARP Reply Brief and pages 1316 of the AG/AARP Brief 

on Exceptions.  Accordingly, the Commission’s approval of Rider AMP is contrary to 

law, not supported by substantial evidence, arbitrary and capricious and beyond the 

jurisdiction of the Commission, contrary to Section 10-201(e)(iv)(A-D) of the Act.  220 

ILCS 5/10-201(e)(iv)(A-D). The Commission should grant rehearing and reconsider its 

conclusion on this point, based on the applicable law and existing evidentiary record, and 

reject Rider AMP. 
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III. THE PIILOT SHOULD RESULT IN SPECIFIC REPORTING  
  REQUIREMENTS AND A FORMAL EVALUATION FILING AT  
  THE COMMISSION. 

 
As noted in the AG/AARP Initial Brief, ComEd has failed to provide an adequate 

evaluation plan for either the Technology or the Customer Applications pilots.  

AG/AARP Ex. 2.0, p. 39.  ComEd has provided no baseline information that would allow 

metrics to be tracked against historic performance so that any incremental impact of an 

AMI pilot program can be measured.  AG/AARP Ex. 2.0, p. 18.  Nor is there any planned 

comparison of possible alternatives to the proposed AMI system which might achieve 

some, if not all, of the expected benefits of the AMI system.  AG/AARP Ex. 2.0, p. 22.  

Instead, ComEd proposes to file a report that “demonstrate[s] the learning that took place 

during the AMI pilot.”  Tr. at 127:11-13.  

The Commission Order repeatedly declines to require ComEd to perform any 

particular task as it evaluates the Pilot.  Order at 54 – 56.  The Commission declines, for 

example, to require ComEd to closely track calls it receives from customers related to 

participation in this program.  Order at 54.    

If the goal of the pilot is to provide sufficient information for the Company – and 

the Commission – to evaluate the full range of costs and benefits associated with a full-

deployment of AMI technologies, ComEd’s evaluation, measurement and verification 

procedures must be designed with that objective in mind.  AG/AARP witness Alexander 

specifically recommends that the Commission order ComEd’s proposed evaluation to 

identify what technologies are being tested compared to other utility AMI installation and 

testing experiments, and what investments could be considered to upgrade existing 
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automated meter reading systems as an alternative to achieve some, if not all, of the 

functionalities of the proposed AMI system.  AG/AARP Ex. 2.0, pp. 22-23. 

The final evaluation should be a report submitted to the Commission that 

includes, among other things, a scientifically valid calculation of the costs and benefits of 

a full-deployment of AMI technology throughout the ComEd service territory.   

Specifically, the pilot should be structured so as to identify, and where possible, quantify, 

the potential costs to all classes of ratepayers of full-scale implementation of the AMI 

technologies including the potential impact of the Customer Applications.  The 

Commission should also order ComEd to compare the costs and benefits associated with 

AMI-enabled consumption reduction and demand response with non-AMI programs, 

such as the use of existing or upgraded direct load control equipment.  AG/AARP Ex. 

2.0, p. 5.  Furthermore, to this point, ComEd has refused to provide any analysis of the 

estimated costs for its chosen AMI technologies based on a full scale implementation.  

AG/AARP Cross Ex. 2 (Response to AARP Data Request 1.07).  ComEd should be 

directed to provide an updated estimate of the costs and benefits of a potential full-

deployment of AMI as part of the formal evaluation.  An evaluation of AMI and non-

AMI costs and benefits to achieve the same level of usage and demand response impacts 

is a necessity prior to making any decisions on such an expensive investment for Illinois 

ratepayers.  AG/AARP Ex. 2.0, p. 5.   

Most of these recommendations were not even addressed in the final Order, let 

alone implemented.  The Order contains no discussion of, for example, the need to 

compare the effects of AMI and the customer applications pilot with demand side 

management programs when it comes to evaluating AMI’s effect on overall and peak 
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energy usage.  This failure to require the most basic guidelines for evaluating this very 

expensive pilot is unreasonable and should be reversed. 

In addition, in order to permit all interested parties the opportunity to formally 

evaluate the report filed by ComEd, the Commission should open a docket to accept 

ComEd’s final evaluation report, allowing all parties to have complete access to all data 

involving any pilot program authorized in this case.  ComEd should not necessarily be 

the ultimate interpreter of the results of any AMI pilot program.  Other parties should be 

allowed to comment on any such final report, and after independent review, provide to 

the Commission their own evaluations of the data. 

Yet, the Commission’s Order rejects this reasonable request.  The Order states 

that “(t)here is no indication that such comments, or, a formal proceeding, are needed, 

useful or productive.”  Order at 56.  This conclusion essentially abandons the 

Commission’s responsibility as regulators.  The Commission conducts reconciliation 

dockets each year for energy efficiency expenses charged to ratepayers pursuant to both 

Commission order and the Public Utilities Act.  These cases involved significantly 

smaller dollar amounts typically than the more than $70 million that will be collected in 

rider surcharges as a result of this Order.  Yet, the Commission sees no purpose in 

formally evaluating ComEd’s report on the pilot or in permitting interested parties and 

the Commission Staff from commenting on the ComEd report.  The Commission’s 

oversight authority provided in the Public Utilities Act demands that it take a more 

formal interest in ComEd’s assessment of its own pilot.  The fact that the results of this 

pilot may affect both utility decisions and future Commission approvals related to smart 

grid investment demand that the Commission specify the kinds of information requested 
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by the People and AARP in their briefs in any final report prepared by ComEd.  See 

AG/AARP Initial Brief at 24-27.    

In light of the Commission’s decision in ICC Docket No. 07-0566 authorizing this 

pilot, as well as the surcharges through Rider AMP to be collected from ratepayers, the 

Commission has an obligation to ensure that the pilot is evaluated fairly and thoroughly.  

Granting the People’s request for the specific evaluation criteria highlighted above, as 

well as initiating a docket in order to provide parties the opportunity to formally comment 

on the evaluation, will ensure that ratepayer dollars spent on financing the pilot are not 

expended in vain.  

 

IV.   THE COMMISSION’S FAILURE TO REQUIRE COMED TO  
  IDENTIFY THE COSTS AND IMPACTS OF FULL-SCALE   
  IMPLEMENTATION OF AMI EQUIPMENT IS INCONSISTENT  
  WITH ITS ORDER AUTHORIZING THE PILOT IN DOCKET NO. 
  07-0566. 

 
In its Order in ComEd’s last rate case, ICC Docket No. 07-0566, the Commission 

specifically concluded that the pilot approved in the instant docket would inform both the 

Smart Grid Collaborative and the Commission’s interest in learning “the extent of the 

costs and benefits involved” with so-called smart grid technology.  Commonwealth 

Edison Company – Proposed Increase in Rates,  ICC Docket No. 07-0566, Order of 

September 10, 2008 at 138.  In approving the Phase 0 AMI pilot and the requested Rider 

SMP (renamed Rider AMP), the Commission stated: 

Similarly, without an overall plan for smart grid deployment and without any 
specific projects being proposed, the Commission does not know the extent of the costs 
and benefits involved, with the possible exception of Phase 0.  The estimates of costs in 
the record have varied greatly and the estimates of benefits have been sporadic at best.  
This lack of cost and benefit information is a problem that is not overcome by the process 
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proposed for Commission pre-approval of specific projects.  Our hope is to have a better 
grasp of costs and befits once Phase 0 is implemented and analyzed, as discussed below. 

 
ICC Docket No. 07-0566, Order at 138.   
 
 In the instant docket, the Commission inexplicably refuses to require ComEd to 

provide such data at the conclusion of the pilot.  Instead, the Commission states:  “We 

decline to order a party to do something when we do not have sufficient information to 

determine what is involved in the task that we are requiring that party to do.”  Order at 

56.  This conclusion is, for lack of a better term, inexplicable.  ComEd was able to 

provide estimated costs of a full roll-out of AMI equipment in its last rate case.  See 

Rebuttal testimony of Sally Clair, ICC Docket No. 07-0566.  The pilot will presumably 

provide ComEd with specific cost and benefit information that can be applied to the 

company’s larger, system-wide operation.  Is that not the point of a pilot, and in 

particular, this pilot?  The notion that accumulating such data is undefined or difficult is 

not credible.  The Company should be required to provide such data at the conclusion of 

the pilot.  That is the very type of information that will not only inform the Smart Grid 

Collaborative, but the Commission’s ultimate evaluation of AMI technology within the 

context of specific utility requests for a roll-out of these expensive new meters. 

Accordingly, the Commission’s failure to require ComEd to provide such data in 

a formal report to the Commission is not supported by substantial evidence,  and arbitrary 

and capricious, contrary to Section 10-201(e)(iv)(A) of the Act. 220 ILCS 5/10-

201(e)(iv)(A).  The People incorporate by reference the arguments presented at pages 40 

and 41 of the People’s Brief on Exceptions; and pages 62 and 63 of the People’s Initial 

Brief.  The Commission should grant rehearing and reconsider its conclusion on this 

point, based on the applicable law and existing evidentiary record, and reject Rider AMP. 
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V. CONCLUSION 
 

For the foregoing reasons, the People request that the Commission grant rehearing 

and revise its Order of September 10, 2008, in accordance with the arguments presented 

above.  

Respectfully submitted, 

The People of the State of Illinois 
by LISA MADIGAN, Attorney General 
 
  /s/   
Karen L. Lusson, Senior Assistant Attorney 
General, Public Utilities Bureau 
100 W. Randolph St., 11th Floor 
Chicago, IL 60601 
Telephone (312) 814-3736 
Fax (312) 814-3212 
Email: klusson@atg.state.il.us 
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