
 

 

STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

COMMONWEALTH EDISON COMPANY 
 
Petition to approve proposed Federal Stimulus 
Project and associated tariffs. 

: 
: 
: 
: 

 
 
No. 09-0407 

COMMONWEALTH EDISON COMPANY’S MOTION TO 
STRIKE PORTIONS OF THE REBUTTAL TESTIMONY  
OF IBEW WITNESS MR. BRIAN LOOMIS OR IN THE  

ALTERNATIVE FOR ADDITIONAL TIME TO RESPOND 

Commonwealth Edison Company (“ComEd”), pursuant to 83 Ill. Admin. Code 

§ 200.190, respectfully submits this Motion to Strike Certain Portions of the Rebuttal Testimony 

of IBEW Witness Mr. Brian Loomis or in the Alternative for Additional Time to Respond (the 

“Motion”).  In support of the Motion, ComEd states as follows:   

1. On September 2, 2009, ComEd filed with the Illinois Commerce Commission 

(“Commission” or “ICC”) its Petition to approve proposed Federal Stimulus Projects and 

associated tariffs, which initiated this proceeding.   

2. At a status hearing held on September 23, 2009, the Administrative Law Judges 

entered the following schedule into the record:  Staff and Intervenor direct testimony is to be 

filed and served on October 13, 2009; Staff and the Intervenors’ rebuttal testimony to each other 

is to be filed and served on October 20, 2009; ComEd’s rebuttal testimony is to be filed and 

served on October 29, 2009; and the evidentiary hearings are to held on November 5 and 6, 2009.  

Tr. at 17-18.  Following a motion for modification of schedule filed by some intervenors1 on 

September 25, 2009, the Commission, at its bench session held on October 7, 2009, affirmed the 

                                                 
1 The Illinois Attorney General (“AG”), Chicago Transit Authority (:CTA”), Illinois Industrial Energy 

Consumers (“IIEC”), and Northeast Illinois Regional Commuter Railroad Corporation, d/b/a Metra (“Metra”). 
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schedule entered by the ALJs at the September 23 status hearing.  See Notice of Commission 

Action dated October 8, 2009.   

3. Local Union No. 15, International Brotherhood of Electrical Workers, AFL-CIO 

(“IBEW”) filed a petition to intervene in this proceeding on September 28, 2009.  Under the 

Commission’s rules, “an intervenor shall accept the status of the record as the same exists at the 

time of the beginning of that person’s intervention.”  83 Ill. Admin. Code §200.200(e).   

4. The testimony filed by IBEW on October 20 does not comply with the schedule 

and is improper rebuttal.  Under the Schedule approved by the Commission, Staff and 

Intervenors were required to file “rebuttal testimony to each other” on October 20, 2009  Tr. at 

17.  (emphasis added)  That is, this testimony is to rebut the direct testimony intervenors or Staff 

filed on October 13, 2009.   

5. Although the IBEW already filed testimony responding to ComEd witness Mr. 

Val R. Jensen’s direct testimony (ComEd Ex. 1.0) on October 13 (IBEW Ex. 1.0), IBEW did not 

file testimony responding to other witnesses, but instead responded again to ComEd, amplifying 

its prior testimony and supplementing its prior claims.  As IBEW witness Mr. Loomis states: 

My testimony has three purposes. First, I address the assertion, contained 
in both the testimony of Val R. Jensen and Christopher C. Thomas that the 
CASGrid project will result in the creation of 3,800 additional jobs. 
Second, I expand on my earlier direct testimony concerning the numbers 
of hazardous conditions reported by ComEd Meter Readers, based on 
additional information that was supplied by the Company since the date of 
my earlier testimony. Third, I address an issue that has arisen since the 
date of my earlier testimony concerning ComEd’s intent to interpret and 
apply a portion of the Commission’s Order in Docket No. 09-0263, issued 
on October 14, 2009 in a manner that raises questions about ComEd’s 
compliance with both the spirit and the letter of the Order as well as the 
Illinois Administrative Code.  

IBEW Ex. 2.0, 1:11-19.  Of this, only the response to Citizen Utilities Board (“CUB”) witness 

Mr. Christopher C. Thomas is rebuttal. 
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6. Aside from the brief reference to CUB testimony at lines 50 through 55, Mr. 

Loomis offers pages of additional testimony directed at ComEd direct witness Val R. Jensen.  

This is improper rebuttal testimony in several respects.  First, by making a new argument in 

rebuttal, IBEW has robbed others of the opportunity to rebut such testimony2.  IBEW had the 

opportunity to raise these arguments in direct testimony and it did not.  Second, IBEW adds 

testimony with respect to supposedly hazardous conditions that are reported by meter readers.  

Mr. Loomis raised this issue in direct testimony and Staff and no intervenor addressed this issue 

in their respective rebuttal testimonies.  As a result, IBEW is rebutting no Staff or Intervenor 

testimony but is again providing additional direct testimony, which is improper during the 

rebuttal phase.  Finally, IBEW blatantly admits that it raises a new issue in rebuttal testimony 

and, even more importantly, one relating to the Commission’s Order in Docket 09-0263.  IBEW 

never sought leave to file supplemental or additional direct testimony nor justifies addressing an 

issue from that Docket here. 

7. Because it is improper rebuttal testimony, the following testimony from IBEW 

Ex. 2.0 should be stricken: 

• Page 2, line 12, the phrase “Val R. Jensen and” 

• Page 2, line 13 beginning with “Second, I expand…” through line 19. 

• Page 2, lines 21 through Page 4, line 48. 

• Page 4, line 57 through page 10, line 194. 

                                                 
2 These facts are similar to facts in Northern Moraine Wastewater Reclamation Dist. v. Illinois Commerce 

Comm’n., 392 Ill. App. 3d 542, 575 (2nd Dist. ,2009), where the Court found: 

This schedule clearly directed the District to respond to Rockwell's direct testimony with its own 
direct testimony and then respond to Rockwell's rebuttal testimony with its own rebuttal 
testimony. Trotter "admitted" that the purpose of his testimony was to rebut Lin's revised direct 
testimony. Because Trotter's rebuttal testimony did not rebut the rebuttal testimony of Rockwell or 
the ICC staff, the ALJ did not abuse his discretion by barring Trotter's testimony at issue. 
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• IBEW Exs. 2.1, 2.2, and 2.3 in their entirety. 

8. This testimony is clearly improper.  However, if the ALJs determine that the 

subject testimony should not be stricken as a result, ComEd respectfully requests that it be 

granted leave to file its rebuttal testimony directed to Mr. Loomis’ testimony on November 3, 

2009.  This restores to ComEd at least a portion of the 16-day interval allowed for ComEd to 

prepare and file testimony responding to attacks on its testimony.  It will also permit ComEd to 

provide the Commission with a more complete response to new issues and new arguments made 

by IBEW in its improper rebuttal testimony.  No party would be unfairly prejudiced by allowing 

ComEd to file rebuttal testimony to Mr. Loomis on this schedule.   
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WHEREFORE, ComEd requests the above mentioned portions of the rebuttal testimony 

of IBEW witness Mr. Brian Loomis be stricken or, in the alternative, that ComEd be granted 

leave to file rebuttal testimony to Mr. Loomis on November 3, 2009.   

Dated: October 21, 2009 Respectfully submitted, 

COMMONWEALTH EDISON COMPANY 
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