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REQUEST NO. AG (MLB) 2.09: 
 

Reference: Direct Testimony of Mr. Hemphill; ComEd Exhibit 2.0; lines 291-293; ComEd 
Exhibit 2.2 (Regulatory Certainty).  According to the referenced testimony, “Absent regulatory 
certainty, Illinois’ ability to receive stimulus funds for the CASGrid project would be in doubt.”  
Please provide the following additional information: 

a) Identify and describe each state regulatory commission that Mr. Hemphill believes has 
provided “regulatory certainty” of recovery for utility investments in ARRA co-funded 
projects. 

b) To what extent does Mr. Hemphill believe that the nine regulatory jurisdictions listed in 
ComEd Ex. 2.2 represent “regulatory certainty” of cost recovery in those jurisdictions? 

c) Please provide complete copies of the rate orders, tariffs and other documents relied upon 
by Mr. Hemphill to prepare ComEd Exhibit 2.2. 

d) Does Mr. Hemphill or ComEd believe that any state jurisdictions other than those listed 
in ComEd Ex. 2.2 have provided “regulatory certainty” of utility cost recovery for ARRA 
co-funded projects? 

e) If your response to part (d) is affirmative, provide a detailed description and copies of 
documentation supportive of your response. 

f) Please explain Mr. Hemphill’s understanding of whether and to what extent utilities 
outside of Illinois and the eight states listed in ComEd Exhibit 2.2 were able to submit 
proposals for ARRA funded projects without the regulatory certainty said to be required 
through such cost recovery mechanisms. 

 
RESPONSE: 
 
a) ComEd submitted information concerning a variety of states’ approaches to cost recovery 

in ComEd Ex. 2.2.  That, and Dr. Hemphill’s more general knowledge of states’ 
approaches gleaned from industry and regulatory publications are the basis of his 
conclusion.  ComEd objects to creating a state by state, or nation by nation, compilation 
in response to this Data Request; the data is publicly available to the AG as well as 
ComEd.  

 
b) Each of these jurisdictions provide significant regulatory certainty and, in particular, each 

have adopted a process that provides more certain cost recovery than could be obtained 
by including the costs in a future general rate filing using a test year specified at the time 
of filing. 
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c) ComEd objects to this subpart.  With the exception of AG (MLB) 2.09_Attach 1, all data 
ComEd relied upon is publicly available, has been identified by jurisdiction, and is fully 
accessible to the AG and its experts. 

 
d) It is likely the case.  However, ComEd Ex. 2.2 identifies the jurisdictions of which  

Dr. Hemphill was specifically aware of at the time of his testimony.  ComEd also 
understands that there are many jurisdictions, including Illinois, that are in the process of 
establishing such certainty, and that such activity is progressing at a rapid speed.   

 
e) ComEd objects to this subpart.  All data ComEd relied upon is publicly available, has 

been identified by jurisdiction, and is fully accessible to the AG and its experts.  
Moreover, (1) ongoing research is outside of the scope of Dr. Hemphill’s current 
testimony (2) ongoing research is in part being undertaken by counsel for ComEd, which 
research is not discoverable unless and until it forms the basis of any testimony. 

 
f) ComEd objects to the question as being unclear.  However, based on ComEd’s best 

understanding of the request and in an effort to be responsive, ComEd states: (1) As 
indicated in ComEd Ex. 2.0 (14:294-295) “the DOE did not require that an applicant 
receive regulatory approval prior to receiving an award.”  However, these grants are 
oversubscribed and with cost recovery in doubt, other applications will be more favorable 
to the DOE for funding approval.  Therefore, entities in states with no assurance could 
apply, but would have a reduced chance of success.  (2) Applicants need not be investor 
owned utilities and many such applicants can obtain assured cost recovery without the 
type of regulatory action and certainty required by an entity like ComEd.  (3) Investor 
owned utilities may also apply with the intention of seeking the appropriate regulatory 
certainty, just as ComEd has done.  See ComEd’s response to subpart (d), supra. 
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