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I. INTRODUCTION 1 

 A. Identification of Witness 2 

Q.  Please state your name and your business address. 3 

A. My name is David I. Fein, and my business address is 550 West Washington Boulevard, 4 

Suite 300, Chicago, Illinois  60661. 5 

 6 

Q. By whom are you employed? 7 

A.  I am employed by Constellation Energy Group, Inc. (“Constellation”). 8 

 9 

Q.  Please describe your position with Constellation. 10 

A. I am Vice President of Energy Policy in the Midwest and the Director of Retail Energy 11 

Policy for Constellation.  In this role, I am responsible for directing and implementing 12 

regulatory and legislative policies for Constellation’s retail, wholesale and merchant business 13 

interests in Illinois, Michigan, and Ohio, and am responsible for directing such policies for 14 

Constellation’s retail arm, Constellation NewEnergy, Inc. (“CNE”) nationally.  Constellation 15 

Energy, a FORTUNE 200 company, is the nation's largest competitive supplier of electricity 16 

to large commercial and industrial customers and the nation's largest wholesale power seller.  17 

Constellation Energy also manages fuels and energy services on behalf of energy intensive 18 

industries and utilities.  It owns a diversified fleet of generating units located throughout the 19 

United States, totaling approximately 9,000 megawatts of generating capacity. The company 20 

delivers electricity and natural gas through the Baltimore Gas and Electric Company (BGE), 21 

its regulated utility in Central Maryland.  22 

23 
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Q.  Please describe your educational and business experience. 1 

A. From an educational perspective, I earned a Bachelor of Arts in Political Science and 2 

Behavioral Science & Law from the University of Wisconsin - Madison in 1989 and a Juris 3 

Doctorate from DePaul University College of Law in 1993.  I am a member of the 4 

American, Chicago, Energy, and Illinois State Bar Associations.  I have more than 15 years 5 

of experience in all facets of the energy industry.  Previously, I served as Senior Regulatory 6 

Counsel for Constellation and was responsible for providing legal and regulatory support to 7 

all of the regulatory activities of CNE before state and federal regulatory agencies across the 8 

country and in Canada.  In addition, I acted as Senior Counsel providing legal support and 9 

counsel for all of CNE’s commercial activities in Illinois.  My previous experience prior to 10 

joining Constellation includes five and a half years at DLA Piper, LLP, a 3,600-lawyer law 11 

firm, specializing in energy and telecommunications law and regulation and four and a half 12 

years as an Assistant State’s Attorney, in the Illinois Cook County State’s Attorney’s Office, 13 

focusing on public utility law and regulation. 14 

 15 

Q. On whose behalf are you testifying? 16 

A.  I am testifying on behalf of the Illinois Competitive Energy Association (“ICEA”), of which 17 

CNE is a member.  18 

 19 

Q. Please provide some background on ICEA, on whose behalf you are testifying in the 20 

instant proceeding. 21 

A.  ICEA is an Illinois not-for-profit corporation that has been established as an Illinois-based 22 

trade association to represent the interests of competitive energy suppliers and others that are 23 

interested in preserving and enhancing opportunities for customer choice and competition in 24 
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the electric and natural gas industries in Illinois.  Our members include some of the largest 1 

competitive energy suppliers in Illinois such as Constellation NewEnergy Inc., Direct Energy 2 

Services, LLC, Exelon Energy Company, Integrys Energy Services, Inc., MC Squared Energy 3 

Services, LLC, and Midwest Generation.  These companies provide electricity to electric 4 

utilities, and residential, commercial, industrial, and public sector customers such as those 5 

involved in the manufacturing industry, retail businesses; local units of governments; cultural, 6 

sporting, and educational institutions; hospitals, hotels, and restaurants.  7 

 8 

Q. Please describe ICEA’s interest in this proceeding. 9 

A. Given the fact that many of its members are alternative retail electric suppliers that serve 10 

customers in ComEd’s service territory, ICEA is extremely interested in this proceeding.  11 

The decisions that the Commission makes in this proceeding will determine whether retail 12 

competition is advanced, as directed by the Legislature, or whether impediments are 13 

constructed that will affect the future competitive landscape in Illinois.   14 

 15 

B.  Purpose of Testimony 16 

Q. What is the purpose of your Direct Testimony? 17 

A. My Direct Testimony addresses the proposal of ComEd to expand the Advanced Metering 18 

Infrastructure (“AMI”) pilot footprint including a 50,000 customer expansion of the 19 

deployment of customer dynamic pricing and in-home devices (“IHDs”) to further study the 20 

integration of utility and community sustainability objectives in Chicago communities 21 

targeted for comprehensive sustainability investments.   22 

  23 
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Q. Please describe ComEd’s filing. 1 

A. ComEd’s Petition (the “Petition”) seeks: (1) a deployment of an additional 120,000 AMI 2 

meters in the Maywood Operating Center, 2,000 advanced meters in certain large office 3 

buildings to be used in connection with demand response measures, and 19,000 AMI-4 

compatible Rider AC residential air conditioning cycling switches; (2) an expanded 5 

deployment of 59,000 AMI meters, 50,000 IHDs, and dynamic pricing rates in two areas in 6 

the City of Chicago; and (3) a significant expansion of distribution automation and the 7 

supporting data communication infrastructure.  ComEd’s proposal is contingent upon 8 

ComEd receiving funding from the U.S. Department of Energy (“U.S. DOE”).   9 

 10 

 Q. Please summarize ICEA’s evaluation of ComEd’s proposal.  11 

A. The Petition essentially seeks to increase the number of meters or devices under the AMI 12 

pilot and the related customer applications plan (“CAP”) that are currently pending in ICC 13 

Docket No. 09-0263.  The Petition does not provide any information beyond that which can 14 

be gleaned from the pending AMI pilot and CAP docket – with the notable exception of 15 

including competitive retail suppliers in the expanded dynamic pricing and IHD offerings to 16 

customers.  While ICEA supports the concept of expanding the pilot to include competitive 17 

retail suppliers, it is too limited in scope.  Additionally, expansion of the CAP to include 18 

competitive retail suppliers and other third parties appears to be the only aspect of the 19 

customer programs that needs study beyond the CAP program contained in Docket No. 09-20 

0263, which ComEd described as “the most comprehensive behavioral assessment of 21 

customer’s use of AMI technologies conducted” in the country.  (ICC Docket No. 09-0263, 22 

Hemphill Dir., ComEd Ex. 1.0, p. 24, lines 524-27) 23 

 24 
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Q. What, then, are ICEA’s specific recommendations? 1 

A. In order to truly take advantage of the benefit of stimulus dollars to advance Illinois’ electric 2 

grid, ComEd should be required to: 3 

 Increase the number of customer-side applications to 40,000 or 50,000 that are to be 4 

bid out to competitive retail electric suppliers;   5 

 Include competitive bidding for the vast majority of the meters that would utilize 6 

customer applications involving IHDs and the dynamic pricing rates that it proposes.   7 

 To the extent that ComEd desires to place customers on dynamic pricing rates and 8 

test applications involving IHDs that are not competitively bid, ComEd should not 9 

be permitted to do so without a request for and receipt of a waiver of the IDC rules. 10 

 11 

II. ANY EXPANSION OF THE AMI PILOT PROGRAM AND CAP  12 
SHOULD INCLUDE ROBUST PARTICIPATION OF COMPETITIVE SUPPLIERS 13 

Q. You indicated that ComEd’s proposal includes competitive suppliers in the 14 

expanded CAP offering.  Please explain. 15 

A. ComEd’s Application for Federal Assistance submitted to the U.S. DOE indicates that 16 

ComEd proposes to bid out customer-side applications for up to 5,000 customers to 17 

competitive suppliers. (Petition, Att. A, p. 26)  As explained by ComEd, “ComEd will also 18 

work with interested RESs during the collaborative process to explore ways that RESs can 19 

participate in the customer applications offerings included in the CASGrid proposal. ComEd 20 

continues to see itself as the wires company and remains committed to developing an 21 

efficient competitive market in retail electric services.” (Hemphill Dir., ComEd Ex. 2.0, p. 22 

22. Lines 477-481) 23 

 24 
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Q. What is ICEA’s reaction to the bidding out of customer-side applications of up to 1 

5,000 customers? 2 

A. ICEA applauds ComEd for recognizing the importance of the competitive environment, 3 

and for thinking outside the box by including competitive retail suppliers (including, but not 4 

limited to, alternative retail electric suppliers) in ComEd’s current proposal.  However, it is 5 

disappointing that ComEd chose to propose such a small scope and limited inclusion of 6 

competitive retail suppliers, thereby missing an opportunity to truly test the proposed rates 7 

and technological advances within the competitive landscape in order to assess the 8 

sustainability of those proposals.   9 

 10 

ComEd’s arbitrary cap of only 5,000 customers out of the 50,000 – 60,000 customers that 11 

will be placed on ComEd dynamic pricing or otherwise be part of customer applications 12 

testing appears to be a self-imposed limitation of the testing.  As ComEd explained in its 13 

response to data request ICEA 1.02: 14 

ComEd did not perform an analysis [to arrive at the 5,000 customer 15 
maximum it proposes to bid out to competitive suppliers…] instead the 16 
Company believes that 5,000 is a meaningful volume to give a sense of 17 
market interest and to assess performance while small enough to not impact 18 
overall outcomes if such interest is low or unused. 19 

 It appears that ComEd has chosen the smallest possible volume that it believes can provide 20 

a sense of market interest, rather than looking at it from the opposite perspective of 21 

including a more robust sampling of competitive suppliers.  As stated earlier, the CAP pilot 22 

program contained in Docket No. 09-0263 is a comprehensive pilot in all aspects except one 23 

– the large scale testing of competitive suppliers’ participation in opt-out residential 24 

customer dynamic pricing and IHD deployment.  Therefore, to the extent that this 25 

expansion does not provide for the majority of the deployments to be implemented by 26 
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competitive suppliers, it is not a cost-effective utilization of program resources.  Further, 1 

ComEd is hard-pressed to establish that such limited deployment would be consistent with 2 

the Commission’s legislative directive to promote the development of competition to all 3 

customer classes in Illinois. 4 

 5 

Q. Does ICEA agree with ComEd’s initial assumption that 5,000 is a meaningful 6 

volume? 7 

A. No, ICEA does not believe that is the appropriate number to accomplish the articulated 8 

goals - to test both market interest and performance.  There are two primary drivers to 9 

consider in determining the optimal volume of customers to be included in the competitive 10 

portion of the pilot: the number of customers necessary for a supplier to be interested, and 11 

the number of suppliers adequate to test the performance of the measures.  Five thousand 12 

customers is an extremely limited number of customers to be involved in a pilot program.  13 

Although competitive retail suppliers may be theoretically interested in participating, it is 14 

questionable whether 5,000 customers would be a sufficient number to turn that interest into 15 

reality, let alone if the number per supplier was less than 5,000.  Even if 5,000 customers was 16 

sufficient to attract competitive retail suppliers, a single supplier may be insufficient to assess 17 

performance of that market segment overall.   18 

 19 

Q. Why is it important to include competitive retail suppliers on a larger scale than 20 

proposed by ComEd? 21 

A. The Smart Grid itself is the future of our nation’s electric infrastructure, and the lessons 22 

learned here will guide us with regards to future development.  As ComEd pointed out when 23 

discussing its distribution-related proposal, “this deployment will provide a template for the 24 
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future rollout of the smart grid throughout the ComEd service territory.”  (Jensen Dir., 1 

ComEd Ex. 1.0, p.  6, lines 111-12)  The same is true for the customer applications, as 2 

ComEd witness Hemphill acknowledges.  3 

Smart Grid technologies will open the way for many competitive offerings, 4 
including both services and products such as “in home devices,” and devices 5 
to facilitate efficiency and demand response such as appliance controllers.  6 

(Hemphill Dir., ComEd Ex. 2.0, p. 22, lines 475-48)  Now is the time to ensure that the 7 

energy products and technologies being developed and tested are consistent with those of 8 

competitive retail suppliers, to provide more and better choices for customers in the future.  9 

Without having meaningful integration of competitive suppliers in the expanded AMI 10 

pilot/CAP, the Commission cannot be assured that the programs will be sustainable, which 11 

is one of the primary objectives of this initiative and a key theme articulated in support of 12 

the Petition.  (Jensen Dir., ComEd Ex. 1.0) 13 

 14 

Q. Why do you say that providing competitive retail suppliers with a more active role 15 

will lead to more and better choices for customers? 16 

A. One of the purposes of the Smart Grid is to move away from the traditional flat bundled 17 

utility rate structure and enable rate designs that are more unique or specific to a customer’s 18 

energy usage.  Since competitive retail suppliers are in the business of offering unique 19 

products and services, ICEA believes that competitive suppliers are in a much better 20 

position to manage and evaluate these customer applications.  Competitive suppliers offer 21 

various types of products and services to customers in competitive retail electric markets – 22 

as to both pricing of a product and type of product.  For example, if customers are 23 

interested in budget certainty and avoidance of market volatility, we can offer them fixed 24 

price contracts.  For customers that are willing to accept some market volatility, we can fix a 25 
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portion of their energy needs, and another portion is variable based upon an index.  For 1 

customers that want to follow a market index or pay rates that vary every hour, they can 2 

select such a product.  As ICEA understands ComEd’s dynamic pricing pilot in Docket No. 3 

09-0263, all but one of the dynamic pricing options include some form of time-of-use rates.  4 

While ComEd has not identified what exact form of dynamic pricing it intends to implement 5 

in this docket (perhaps due to the fact that the Commission has not yet rendered a decision 6 

in Docket No. 09-0263), competitive suppliers such as RESs are experienced and efficient 7 

providers of the types of dynamic pricing products contained in ComEd’s CAP.  In fact, 8 

RESs can offer customer enhancements that ComEd’s CAP does not include.  Other RES 9 

options include setting a strike price where a fixed price is set once the market price achieves 10 

a certain pre-determined price.  Additionally, for customers that are interested in demand 11 

response and energy efficiency measures, interested in selecting renewable energy resources, 12 

or wish to support the building of new renewable energy power plants, competitive suppliers 13 

can offer such products.   14 

 15 

Q. Why are these products and service offerings important in the context of the current 16 

proceeding? 17 

A. Competitive retail suppliers are used to developing and offering products and services that 18 

can be individually customized to meet the business goals, risk appetite, and needs for each 19 

individual consumer.  That flexibility can be a tremendous asset in managing the various 20 

proposed offerings.  In contrast, the utility is necessarily focused on delivery services alone 21 

and is not used to offering and evaluating a variety of products to a particular rate class.  22 

Additionally, one of the challenges of dynamic pricing and other customer applications (and 23 
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thus the keys to their success) is keeping the customer engaged.  Competitive suppliers are 1 

skilled in engaging customers up front, and continuing that active customer engagement. 2 

 3 

Q. Are the products and services you described being offered to residential customers in 4 

Illinois, which is the class of customers involved in the customer applications 5 

proposed in the Petition? 6 

A. The residential market in Illinois has certainly not evolved to the extent that the commercial 7 

and industrial segments have.  But regardless of the switching statistics that exist today, the 8 

experience that competitive retail suppliers have had in the retail marketplace should 9 

translate well into the customer applications offerings proposed by ComEd.  Additionally, 10 

with the implementation of Purchase of Receivables and Utility Consolidated Billing 11 

(“POR/UCB”) pursuant to legislative mandate, residential customers will hopefully have 12 

greater opportunities for choice in their electric service in the near future.  It is ICEA’s 13 

understanding that ComEd’s POR/UCB tariffs will be filed very soon and will have an 14 

implementation date of no later than December 1, 2010, which will be before the 50,000 15 

customer expansion will begin.   16 

 17 

Q. What do you propose is a more appropriate volume of customers to be competitively 18 

bid? 19 

A. The number of customers that should be competitively bid in the customer applications 20 

element of the proposal should be the maximum that can be managed, rather than an 21 

artificial cap that is based on the minimum necessary.  ICEA suggests that 40,000 to 50,000 22 

customers is a much more appropriate number to competitively bid out.  Providing this 23 

opportunity at approximately the same time that POR/UCB is being launched by ComEd is 24 
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a perfect opportunity for the Commission to encourage ComEd to facilitate expanding 1 

competition to residential customers. 2 

 3 

Q. How do you envision the process working? 4 

A. ComEd could put out a Request For Proposals (“RFP”), seeking bids from certified ARES 5 

or RESs.  Bidders could bid in blocks of residential customers.  ICEA suggests that a block 6 

of 10,000 customers per competitive retail supplier would be the appropriate volume of 7 

customers per block.  The winning bidders would provide service to customers on an opt-8 

out basis, just as ComEd proposes.  Therefore, a winning bidder for a single block would 9 

serve up to 10,000 customers, but would serve greater than that number if winning several 10 

blocks.  11 

 12 

Q. How do you respond to ComEd’s contention that competitively bidding out 13 

anything more than 5,000 customers would negatively affect the outcome of the 14 

customer applications program if interest is low or unused? 15 

A. With the implementation of POR/UCB, the timing of RES interest and participation in the 16 

proposed plan should not be an issue.  However, the schedule for the RFP could be set out 17 

in such a manner to identify early on whether or not there would likely be an interest, and 18 

the level of anticipated interest.  The concept of a competitive procurement or competitive 19 

bidding process is not new in Illinois; and competitive procurements for full requirements 20 

service or separate block energy, capacity, and REC procurements over the last several years 21 

have always included information sessions for prospective bidders, yielding an opportunity 22 

to gauge interest and receive suggested improvements to the process and the supply 23 

contracts in order to attract the maximum number of qualified bidders.  If interest appeared 24 
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to be low and not likely to improve with minor refinements, there would be sufficient time 1 

to implement the customer applications program from ComEd only.  2 

 3 

III. COMED REQUIRES AN IDC WAIVER TO  4 
UNDERTAKE ITS PROPOSED ACTIVITIES 5 

Q. Why do you believe that ComEd Requires an IDC waiver to undertake the activities 6 

it proposes in the Petition?    7 

A.  The Commission’s IDC Rules require that an IDC “not promote, advertise or market with 8 

regard to the offering or provision of any retail electric supply service.” 83 Ill. Admin. Code 9 

§ 452.240(a).  They further provide that “[n]o IDC employee or agent shall affirmatively act 10 

to retain or obtain a customer for any retail electric supply service offered or provided by the 11 

IDC.” 83 Ill. Admin. Code § 452.240(e).  12 

 13 

Q. Has the IDC issue been discussed before with regard to AMI deployment and 14 

customer applications? 15 

A. Yes, and very recently.  These rules, and the interplay between ComEd’s offerings, were well 16 

documented and articulated in ComEd’s AMI pilot program and CAP in ICC Docket No. 17 

09-0263, currently pending before the Commission.  In that case, Staff indicated that the 18 

AMI pilot and CAP required an IDC waiver.  ComEd’s own testimony in fact illustrated 19 

ways in which its efforts to implement the AMI and CAP programs might violate the 20 

Commission’s rules, such as the solicitation and retention efforts to be undertaken by 21 

ComEd to promote its customers taking alternative bundled supply services.  Additionally, I 22 

am advised by counsel that ComEd’s proposed participation incentives would violate § 23 

452.280(e) which provides in pertinent part that:   24 
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If an IDC offers or attributes a rate discount, rebate, or fee waiver on 1 
delivery services or other transmission and distribution services to customers 2 
of its permissible retail electric supply services, it shall also offer the same 3 
discount, rebate, or fee waiver to all alternative retail electric suppliers or 4 
customers of alternative retail electric suppliers. 5 

No party disagreed that ComEd would need a waiver for the AMI deployment and customer 6 

applications, and the Proposed Order evaluated the waiver request with that understanding. 7 

 8 

Q. Assuming that a waiver is, in fact, granted in that case, is the waiver applicable to the 9 

current proceeding? 10 

A. No.  The Proposed Order was very clear that the recommendation for the waiver was strictly 11 

for purposes of that case, and not for any other case (including this one, which had been 12 

filed at the time of the Proposed Order). 13 

 14 

Q. Does ComEd address the waiver issue, and what accounts for its failure to include a 15 

request for waiver in this case? 16 

A. ComEd does not address the waiver issue in the Petition or its direct testimony.  As a result, 17 

ICEA was forced to issue a data request on the topic.  ComEd’s response to that data 18 

request, ICEA 1.03 states, in relevant part:  19 

ComEd is not certain that a waiver will be required because the details of the 20 
customer applications program are not fully developed – including, but not 21 
limited to, what pricing structure(s) will be involved and which parties will be 22 
doing which tasks in connection with the program. If it is ultimately 23 
determined that an IDC waiver is required, ComEd will make such request at 24 
a later date, possibly in connection with the filing of an experimental retail 25 
supply tariff covering the pricing structure(s) that would be involved in the 26 
program. 27 

 28 
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Q. Please respond. 1 

A. It is not clear why there should be any doubt that ComEd’s proposal as it currently exists 2 

requires an IDC waiver.  If ComEd meant to say that there may be greater competitive 3 

bidding that would eliminate the need for a waiver for certain aspects of the program, the 4 

waiver request could certainly be scaled back as appropriate as the case develops.  But 5 

ComEd’s suggestion that the Commission should approve its proposal now and potentially 6 

seek an IDC waiver at a later time (perhaps not even in this docket) is not sufficient.  A 7 

compliance filing is the last step in implementing a program that has been approved by the 8 

Commission.  As will be outlined in our briefs, ICEA does not believe that the Commission 9 

may authorize the program without such a waiver request being placed before the 10 

Commission.  As a matter of fairness and due process, ComEd should first provide the 11 

parties the opportunity to explore the request and express any related concerns.   12 

 13 

Moreover, the fact that ComEd apparently has not developed the basic details of the 14 

customer applications programs it proposes is troubling.  ComEd should be required to 15 

provide the parties with more detail regarding its proposal, so that the parties can 16 

meaningfully explore the proposal through discovery requests, testimony, and hearings.  The 17 

expedited nature of this proceeding makes the need for such detailed information even more 18 

important and urgent.  As filed, there is insufficient information on which the Commission 19 

may approve ComEd’s request for customer applications.  As outlined in ICEA’s Initial 20 

Brief and Brief on Exceptions in Docket No. 09-0263, any customer applications program 21 

must be developed and implemented in a competitively neutral manner.  Absent such a 22 

program design, ComEd’s proposal would not be consistent with the promotion of the 23 

development of competition for all customer classes. Specifically, ICEA requests that any 24 
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customer incentives and/or rate and equipment subsidies that are included in the proposed 1 

plan be made equally available to RES customers through: 1) significant RES participation in 2 

the customer-side applications; and 2) requiring that such incentives and subsidies be 3 

designed to not be a barrier to customers considering switching to a RES supplier.   4 

 5 

IV. CONCLUSION AND SUMMARY OF RECOMMENDATIONS 6 

Q. Please summarize your conclusions and recommendations regarding ComEd’s 7 

Petition. 8 

A. ComEd should involve RESs and other competitive suppliers in the customer applications 9 

programs it proposes to the maximum extent possible.  To the extent that ComEd does not 10 

competitively bid the programs to that extent, or otherwise acts in a manner that may incent 11 

customers to remain on a ComEd-provided rate design, ComEd must seek and provide 12 

support for an IDC waiver.  Finally, any incentives and or subsidies contained in the ComEd 13 

customer applications must be designed in a manner that they do not act as a barrier to 14 

customers considering switching to a RES. 15 

 16 

Q. Are you optimistic that ComEd will view ICEA’s recommendations positively? 17 

A. Yes.  As a long-time proponent of the development of retail competition in Illinois, ICEA is 18 

hopeful that ComEd will seriously consider these issues and recommendations and that 19 

ICEA’s unanswered questions will be addressed in a positive and constructive fashion in 20 

ComEd’s rebuttal testimony.   ICEA looks forward to working with ComEd, Commission 21 

Staff, and other stakeholders on maximizing the consumer benefits and promise that the 22 

Smart Grid has to offer.    23 

 24 
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Q. Does this conclude your testimony? 1 

A. Yes, it does.  2 


