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MOTION TO STRIKE
PORTIONS OF DIRECT TESTIMONY

Northern Illinois Gas Company d/b/a Nicor Gas Company (“Nicor Gas” or the 

“Company”), through its undersigned counsel, hereby moves the Administrative Law Judges (the 

“ALJs”) pursuant to Sections 200.190, 200.500(d), 200.610(a-b), and 200.680 of the Rules of 

Practice of the Illinois Commerce Commission (the “Commission”), 83 Ill. Admin. Code 

§§ 200.190, 200.500(d), 200.610(a-b), and 200.680, for a ruling striking portions of the pre-filed 

direct testimony submitted by the Staff of the Commission (“Staff”) and the Citizens Utility 
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Board (“CUB”) and requiring these parties to file amended testimony that is consistent with the 

ruling on this Motion to Strike.

I.
INTRODUCTION

A reasonable outcome in this proceeding requires a reliable record of evidence.  The 

claims sought to be proved in this proceeding by Staff and the intervening parties, including 

CUB, are too grave, and the potential consequences too serious, for the Commission’s Final 

Order to be entered based upon anything less than a proper evidentiary record.  To this end, the 

ALJs should enforce the evidentiary safeguards built into the Commission’s adjudicatory 

process.

Staff’s and CUB’s combined claims for refunds, if granted, would total nearly five years 

of Nicor Gas’ net income.  These parties’ claims are not only extraordinary in amount, they are 

extraordinary in nature.  The events underlying this proceeding took place in many instances 

more than 10 years ago.  Staff’s and CUB’s witnesses admittedly have no first-hand knowledge 

of the “facts” on which their opinions and proposed refunds rely.  Nonetheless, based solely on 

their review of documents and other discovery, and through assumptions and pure speculation, 

these parties ask the Commission to pursue, in effect, a complete hindsight reconstruction of 

what the Company’s gas costs might have been during the 1999-2002 time period, if only things 

had been different at the time.

Nicor Gas disagrees with Staff’s and CUB’s claims.  The Company believes, once the 

record is marked “Heard and Taken,” the evidence will show that these claims have no merit at 



- 3 -

all.1 But whatever the outcome, the evidence admitted into the record must be competent and 

otherwise reliable.  83 Ill. Admin. Code § 200.610(b); see 220 ILCS 5/10-103, 5/10-201(e)(iv); 

see Bus. & Prof’l People for the Pub. Interest v. Ill. Commerce Comm’n, 136 Ill. 2d 192, 201, 

227, 555 N.E.2d 693, 697, 709 (1989) (Commission’s findings and conclusions must be based 

exclusively on the evidence).  In this respect, Staff and CUB have failed badly.  Their witnesses 

have filled their proposed testimony with unreliable hearsay, rampant speculation, and highly 

prejudicial statements with no probative value whatsoever—including testimony identical to that 

previously filed by these same witnesses and struck by the ALJs.  Nicor Gas brings this Motion to 

exclude this improper testimony of the witnesses for Staff and CUB.

A. The Limited Scope Of This Proceeding

The purpose of this proceeding, as defined by the Commission, is to examine the 

Company’s gas costs for the years 1999-2002 and to ensure that its customers paid reasonable 

rates for natural gas during this time period—no more or no less.  2nd Interim Order, Docket 

Nos. 01-0705 et al., at 6 (Dec. 17, 2002).  For most of this period, the Company operated under 

the former Gas Cost Performance Program (the “GCPP”).  In effect from 2000-2002, the GCPP 

was an alternative rate regulation program.  Unlike traditional rate regulation, the GCPP 

expressly provided for no annual prudence reviews of the Company’s gas costs.  Instead, the 

GCPP allowed the Company and its customers to share in any savings the Company was able to 

achieve in its gas purchases measured against a market-based benchmark established in an earlier 

Commission proceeding.  Order, Docket No. 99-0127 (Nov. 23, 1999).  

  
1 In addition to Staff and CUB, the Office of the Illinois Attorney General (the “AG”) also has submitted direct 
testimony on behalf of its expert witness David J. Effron, AG Ex. 1.2.  Nicor Gas disagrees with witness Effron’s 
claims; however, the Company is not seeking to strike portions of his direct testimony at this time.  The Company 
reserves the right to make any and all appropriate objections to Effron’s testimony, including at hearing.
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On average, while the GCPP was in effect, Nicor Gas had the lowest gas supply costs 

among Illinois’ six largest natural gas utilities.  Bartlett Dir., Nicor Gas Ex. 1.0, 4:66-69 (Apr. 1, 

2007).  In January 2002, the Commission initiated its review of the GCPP in Docket No. 02-

0067, which is part of this consolidated proceeding.  In June 2002, during the Commission’s 

review, the GCPP was the subject of an anonymous facsimile delivered to CUB.  In response, a 

Special Committee of independent, non-management directors of Nicor Gas’ parent, Nicor Inc., 

engaged the former U.S. Attorney for the Northern District of Illinois, Scott R. Lassar, to 

investigate the allegations contained in the anonymous facsimile and other related matters.  

Lassar, in turn, engaged the accounting firm of KPMG LLP to assist in the analysis of the GCPP 

and the forensic investigation of Nicor Gas’ records.  The findings and conclusions of the Lassar 

investigation are contained in a Report to the Special Committee dated October 28, 2002 (the 

“Lassar Report”).  

The Lassar Report recommended $15.3 million in adjustments related to the GCPP to be 

refunded to Nicor Gas’ customers.  It contained the following conclusion:

Under the PBR [GCPP], Nicor [Gas] found itself operating in a 
new and highly complex regulatory environment that was intended 
to align the Company’s and ratepayers’ interests.  We identified 
several instances in which the Company took actions that had the 
effect of benefiting the Company and disadvantaging ratepayers.  
In other instances, the Company made inadvertent accounting 
errors, sometimes to the benefit of the Company and sometimes to 
the benefit of ratepayers.  We did not find that there was criminal 
activity or fraud.

Bartlett Dir., Nicor Gas Ex. 1.0, 7:135-43.  Upon receipt of the Lassar Report, Nicor Gas 

engaged its independent external auditor to re-audit its financial statements for each of the three 

years ending December 31, 1999, 2000 and 2001.  On March 10, 2003, Nicor Gas restated its 

financial results and subsequently amended its pertinent rate filings with the Commission to 
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incorporate the restated results and pass through the adjustments to its customers.  Nicor Gas’ 

audited restated financial results have never been disputed.  Nicor Gas also terminated the GCPP, 

effective December 31, 2002, and returned to traditional rate regulation. 

On April 13, 2007, the Company submitted two pieces of direct testimony in this 

proceeding.  The direct testimony of Nicor Gas’ Vice President of Supply Operations, Gary R. 

Bartlett, provides background on the GCPP and explains how the Company implemented the 

Lassar Report’s recommendations to ensure that its customers were charged only the reasonable 

cost of gas during the GCPP.  Bartlett Dir., Nicor Gas Ex. 1.0.  The direct testimony of Nicor 

Gas’ Assistant Controller, James M. Gorenz, describes how the Company proposes to use its 

ordinary annual reconciliation proceedings to flow through to its customers the accounting 

adjustments contained in the Company’s restated financial results.  Gorenz Dir., Nicor Gas 

Ex. 2.0.  In short, Nicor Gas’ direct testimony seeks to finally and accurately close the books on 

the former GCPP.  

B. Staff’s And CUB’s Improper Testimony

On August 14, 2009, Staff, CUB, and the AG submitted their direct cases.  None of these 

parties takes issue with Nicor Gas’ financial restatement related to the GCPP or the manner in 

which Nicor Gas proposes to flow through these accounting adjustments to its customers.  The 

gas cost adjustments contained in the Company’s direct case are undisputed.  Instead, these 

parties pursue affirmative claims for refunds, outside and beyond the adjustments addressed and 

supported in Nicor Gas’ direct case.  These claims, on which these parties would bear the burden 

of proof, rely heavily upon a hindsight reconstruction of the GCPP by witnesses who admittedly 

did not participate in and have no first-hand knowledge of the program’s operation and involve 
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highly theoretical calculations of supposed increased gas costs to Nicor Gas’ customers under the 

GCPP.

In support of these extraordinary claims, Staff and CUB have submitted testimony that is 

patently improper under the evidentiary rules and principles designed to safeguard the 

Commission’s adjudicatory process.  Specifically, Nicor Gas moves to strike inadmissible 

portions of the direct testimony submitted on behalf of Staff witnesses Richard J. Zuraski (Staff 

Ex. 1.0), Mark Maple (Staff Ex. 2.0), Mary H. Everson (Staff Ex. 3.0), and Richard K. Knepler 

(Staff Ex. 4.0).  Nicor Gas also seeks to strike portions of the direct testimony of CUB witness 

Jerome Mierzwa (CUB Ex. 1.0).  

Nicor Gas’ request to strike portions of Staff’s and CUB’s witnesses’ direct testimony 

falls into four general categories:

First, the Company seeks to strike testimony previously excluded by the ALJs.  At a 

lengthy pretrial hearing on April 8, 2004, the ALJs heard objections to pre-filed direct and 

rebuttal testimony, took oral argument, and struck various portions of Staff’s and CUB’s 

testimony.2 Despite these prior rulings, Staff’s and CUB’s witnesses have included identical or 

substantially similar inadmissible testimony in their new direct testimony submitted on 

August 14, 2009.  Neither Staff nor CUB ever sought reconsideration or interlocutory appeal of 

the ALJs’ prior evidentiary rulings, and their determination to ignore these rulings should not be 

condoned.  The ALJs should reaffirm their prior rulings and exclude this improper testimony.

Second, Nicor Gas moves to bar Staff’s and CUB’s witnesses from admitting written 

quotations from the transcripts of discovery depositions of current and former Nicor Gas 
  

2 For the ALJs’ convenience, Nicor Gas has attached to this motion a copy of the transcript of the April 8, 2004 
hearing.  See Exhibit A attached hereto.
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employees taken during the summer of 2003.  The direct testimony of Staff and CUB is riddled 

with lengthy quotations from these depositions—as if their opinion witnesses literally were 

reading page-after-page from the deposition transcripts into the record from the stand.  Illinois 

law prohibits the misuse of discovery depositions in this manner.  Accordingly, the quotations 

from the deposition transcripts should be struck.  

Third, Nicor Gas moves to strike otherwise inadmissible portions of Staff’s and CUB’s 

witnesses’ testimony, including speculation by these witnesses as to Nicor Gas’ state of mind, 

purpose, and intent prior to and during the operation of the GCPP.  Staff’s and CUB’s witnesses 

are wholly unqualified to offer opinions as to what Nicor Gas or any of its employees knew or 

believed at any time.  Their reliance on various second-hand materials to reach these conclusions 

does not render them competent or reliable.  Their state-of-mind testimony also is irrelevant to 

this proceeding, which has nothing to do with determining the mens rea of any person or entity.  

Nicor Gas also seeks to strike other improper testimony by Staff’s witness Maple and CUB’s 

witness Mierzwa.  This otherwise inadmissible testimony includes, most notably, Staff witness 

Maple’s reckless assertion that the Company was “able to steal tens of millions of dollars from 

ratepayers.”  Maple Dir., Staff Ex. 2.0, 41:699 (emphasis provided).  This is not a criminal trial; 

it is an administrative proceeding related to the reasonableness of utility rates.  If Staff witness 

Maple’s opinions related to the GCPP are so strong that he cannot testify objectively, he should 

disqualify himself.

Fourth, Nicor Gas seeks to strike the more than two dozen hearsay documents attached 

to Maple’s and Mierzwa’s testimony, as well as portions of this testimony that excerpt or quote 

from the hearsay exhibits.  These materials are not in the record and no proper foundation has 

been laid for their admission into evidence.  Nicor Gas does not dispute that Staff’s and CUB’s 
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witnesses, to the extent they are expressing expert opinions, may rely upon non-evidentiary 

materials as the basis for their opinions.  But it is another matter entirely for these same 

witnesses to introduce into evidence dozens of hearsay documents—as to which they have no 

personal knowledge—and ask that the Commission rely upon these documents for the truth of 

the matter asserted. The blatant misuse of these hearsay documents in Staff’s and CUB’s 

witnesses’ testimony is error.  As detailed below, Nicor Gas is and has been willing to work with 

Staff and CUB to stipulate into evidence appropriate portions of otherwise competent documents 

for use as evidence in this proceeding.  Thus far, however, Staff and CUB have made no effort to 

create a reliable documentary record, and they should be required to do so.

In the interest of brevity, Nicor Gas has not itemized and argued in the body of this 

Motion each and every challenged statement contained in the direct testimony of Staff witnesses 

Zuraski, Maple, Everson and Knepler, and CUB witness Mierzwa.  Rather, Nicor Gas has 

outlined its objections to Staff’s and CUB’s witnesses’ direct testimony in this Introduction and 

has provided a further discussion of its objections, along with controlling legal authority in the 

body of this Motion.  For the ALJs’ convenience, and similar to the approach followed prior to 

the April 8, 2004 pretrial hearing, Nicor Gas also has attached to this Motion for each Staff and 

CUB witness a table that cross-references the challenged portions of these witnesses’ direct 

testimony and the Company’s objections.3  

  
3 See attached Exhibit B (Staff witness Zuraski), Exhibit C (Staff witness Maple), Exhibit D (Staff witness Everson), 
Exhibit E (Staff witness Knepler) and Exhibit F (CUB witness Mierzwa).  For ease of reference, Nicor Gas also has 
provided along with each table a color-coded copy of the witness’ direct testimony that highlights the challenged 
portions and the grounds for exclusion.  Testimony that the ALJs previously struck is highlighted in “red,” testimony 
that misuses the discovery depositions is “yellow,” testimony that speculates as to state of mind or is otherwise 
improper is “green”; and testimony that excerpts from non-evidentiary discovery documents is “blue.”  Some of the 
testimony resembles a rainbow.
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II.
PREVIOUSLY STRUCK TESTIMONY

On April 8, 2004, the ALJs heard pretrial motions filed in preparation for then-scheduled 

evidentiary hearings.  Over the course of several hours, the ALJs heard argument and ruled upon 

numerous motions in limine.  These included the Company’s Motions to Strike portions of the 

testimony pre-filed in November 2003 and February 2004 on behalf of Staff witnesses Zuraski, 

Maple, and Everson, and CUB witness Mierzwa.4 They also included Nicor Gas’ Motion to 

Strike a specific adjustment sponsored by Staff witnesses Zuraski and Knepler related to Nicor 

Gas’ accounting treatment for lost and unaccounted gas in calendar years 1999 through 2002 (the 

“2% Storage Factor Adjustment”).5 The ALJs granted, in part, and denied, in part, the 

Company’s Motions to Strike the pre-filed testimony of Zuraski, Maple, Everson, and Mierzwa 

at the April 8, 2004 hearing.  The ALJs granted Nicor Gas’ motion related to the 2% Storage 

Factor Adjustment for the years 1999-2000.

On August 14, 2009, Staff submitted new direct testimony for its witnesses Zuraski, 

Maple, Everson, and Knepler.  Zuraski Dir., Staff Ex. 1.0; Maple Dir., Staff Ex. 2.0; Everson 

Dir., Staff Ex. 3.0; Knepler Dir., Staff Ex. 4.0.  CUB also submitted new direct testimony for its 

witness Mierzwa.  Mierzwa Dir., CUB Ex. 1.0.  Each of these witnesses sponsors testimony that 

is identical in all material respects to portions of their earlier pre-filed testimony struck by the 

ALJs at the April 8, 2004 hearing.  For example:

  
4 Corrected Mot. to Strike Portions of Pre-Filed Testimony of Richard Zuraski (Mar. 31, 2004); Am. Mot. to Strike 
Portions of Pre-Filed Testimony of Mark Maple (Mar. 31, 2004), including Errata Sheet (Apr. 2, 2004); Mot. to 
Strike Portions of Pre-Filed Testimony of Mary Everson (Mar. 24, 2004); Am. Mot. to Strike Portions of Pre-Filed 
Testimony of Jerome Mierzwa (Mar. 31, 2004).
5 Mot. to Strike Staff Witness Testimony Concerning Nicor Gas’ 2% Storage Factor Adjustment (Mar. 24, 2004).
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• In his current testimony, Staff witness Zuraski sponsors the same four-year 
adjustment related to the 2% Storage Adjustment Factor, despite the ALJs’ 
specific prior ruling limiting this issue to the years 2001-2002.  The ALJs’ prior 
ruling, in turn, was based upon the Commission’s Second Interim Order, which 
established the limited scope of this proceeding.  As a way to avoid the ALJs’ 
prior ruling (and the Second Interim Order), Zuraski simply asserts in this new 
testimony that “the 1999 and 2000 PGA reconciliation dockets also should be 
reopened after the Commission makes a decision in this proceeding.”  Compare
Apr. 8, 2004 Tr. at 593:8-596:2 and Zuraski Dir., Staff Ex. 1.0, 3:57-60, 9:195-99, 
49:971-50:995; see also Knepler Dir., Staff Ex. 4.0, 12:217-24.

• Similarly, Staff witness Maple continues to support a multi-million-dollar 
proposed adjustment based on his speculation as to the meaning of a hand-written 
word as it appears in the margin on a discovery document.  However, the ALJs 
properly struck Maple’s unfounded “speculation as to what the words handwritten 
on the side of the paper mean” at the April 8, 2004 hearing.  Maple seeks to end 
run this specific prior ruling by simply adding an on-line dictionary definition of 
this word in his current testimony.6  Compare Apr. 8, 2004 Tr. at 631:3-633:16 
and Maple Dir., Staff Ex. 2.0, 33:553-34:562.

• The ALJs previously struck Staff witness Everson’s “comment” on Nicor Gas’ 
incentive compensation program in its entirety at the April 8, 2004 hearing, 
because the testimony, which did not support any proposed adjustment, was 
irrelevant to this proceeding.  The same irrelevant “comment” reappears in 
substantially the same form in her current direct testimony.7 Again, it supports no 
proposed adjustment.  Compare Apr. 8, 2004 Tr. at 610:12-614:16 and Everson 
Dir., Staff Ex. 3.0, 15:300-17:334.

• Likewise, CUB witness Mierzwa simply rephrases testimony previously struck by 
the ALJs as “per se” inappropriate.  At the April 8, 2004 hearing, the ALJs struck 
the following testimony by Mierzwa:  “Strong action by the ICC is required in 
this proceeding.  The ICC should send the message that the type of behavior and 
practices engaged in by Nicor will not be tolerated.”  Apr. 8, 2004 Tr. at 578:13-
579:16.  In his current testimony, Mierzwa seeks to admit this virtually 
identical—and equally objectionable—statement:  “Strong action by the 
Commission is necessary to demonstrate unequivocally to Illinois utilities that 

  
6 It is reversible error to allow one witness to testify as to what another witness meant by a word or phrase.  People 
v. Linkogle, 54 Ill. App. 3d 830, 833, 368 N.E.2d 1075, 1078 (3rd Dist. 1977).
7 Everson’s current testimony has been reworded from the 2004 version to eliminate her then-reference to Nicor 
Gas’ “next” rate case.  At the time, Everson sought to justify admission of her “comment” as follows:  “I believe it is 
important to bring this situation to the Commission’s attention and recommend that this issue be thoroughly 
examined in the Company’s next rate case.”  That rationale, which was not persuasive in 2004, no longer even 
exists.  Nicor Gas has filed and completed two rate cases (Docket Nos. 04-0779 and 08-0363) during the long 
pendency of this proceeding.
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Nicor’s ‘catch us if you can’ theory of regulation will not be tolerated, and to 
make consumers whole.”  Mierzwa Dir., CUB Ex. 1.0, 19:482-84.  

Each of these items should be excluded—along with the other portions of current 

testimony of Staff and CUB that the ALJs previously struck.  As noted above, Nicor Gas has not 

itemized and argued in the body of this Motion each and every previously struck item contained 

in the current direct testimony of Staff and CUB.  The attached exhibits identify and detail each 

piece of testimony challenged on this basis.  The grounds are simple:  Submission of new 

testimony by Staff and CUB that includes proposed evidence the ALJs previously have found to 

be inadmissible is improper.  The ALJs have authority to rule upon objections and to receive or 

reject evidence in Commission proceedings.  83 Ill. Admin. Code §§ 200.500(d), 200.610(a-b), 

200.680.  Neither Staff nor CUB ever sought reconsideration of the ALJs’ April 8, 2004 pretrial 

rulings or filed for interlocutory appeal of the ALJs’ determinations.  Moreover, Nicor Gas 

should not be required to relitigate the admissibility of proposed evidence, which has been 

subject to objection, argued and properly excluded.  The ALJs’ prior evidentiary rulings are 

binding upon Staff and CUB and should be enforced.  

III.
DISCOVERY DEPOSITIONS

During the summer of 2003, Nicor Gas agreed to and facilitated 13 depositions of current 

and former employees.  Staff selected the deponents, who included then-current and former 

Nicor Gas’ employees with some connection to the GCPP or the PGA reconciliations that are the 

subject matter of this docket.  Staff sought and obtained leave from the ALJs to examine these 

individuals on the basis that the examinations conducted would be discovery depositions.  That 

is, the depositions went forward on the basis that they would be used as a fact-finding tool—not

for purposes of preserving testimony for use at trial.  Staff counsel designated each deposition as 
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a discovery deposition at the outset of the examination.  The deponents appeared, and Nicor Gas 

participated in these discovery depositions with this understanding.

On August 14, 2009, Staff and CUB submitted testimony on behalf of three witnesses 

that improperly quotes directly and extensively from the discovery depositions.8 Specifically, 

the direct testimony of Staff witnesses Zuraski (Staff Ex. 1.0) and Maple (Staff Ex. 2.0) and 

CUB witness Mierzwa (CUB Ex. 1.0) contains more than 30 pages of quotations from the 

discovery depositions.  In virtually every instance, these opinion witnesses improperly ask the 

Commission to consider the hearsay answers elicited through the discovery depositions for the 

truth of the matter asserted.  This wholesale incorporation of direct quotations from the discovery 

depositions in evidence testimony flaunts Illinois Supreme Court Rule 212, which limits the use 

of discovery depositions in evidence.9 The fact that these witnesses may be “experts” does not 

render their blatant misuse of the discovery depositions permissible.  Finally, the limited 

exception to the hearsay rule contained in Section 200.610(b) of the Commission’s Rules of 

Practice does not open a floodgate to the use of hearsay evidence in the manner suggested by 

Staff and CUB.  83 Ill. Admin. Code § 200.610(b).

  
8 Witnesses for Staff and CUB misused the discovery depositions in the same manner in their direct and rebuttal 
testimony filed during the earlier phase of this proceeding in November 2003 and February 2004, respectively.  At 
the time, Nicor Gas moved to exclude the improper use of direct quotations from the discovery depositions in these 
witnesses’ testimony.  Nicor Gas incorporates by reference in this Motion the arguments and authority contained in 
its earlier Memorandum of Law in Support of Verified Motion for Ruling on Use Discovery Deposition Transcripts 
in Pre-Filed Testimony (Feb. 4, 2004) and Reply Brief in Support of Verified Motion for Ruling on Use Discovery 
Deposition Transcripts in Pre-Filed Testimony (Feb. 25, 2004).  The ALJs reserved ruling on Nicor Gas’ earlier 
request to strike Staff’s and CUB’s witnesses’ quotations from the discovery depositions on the basis that “the 
deposition testimony at issue may be admissible through other means, e.g., via an adverse witness.”  Notice of ALJs’ 
Ruling (Apr. 2, 2004).  The ALJs should not defer ruling on the instant Motion on these grounds.  As evidenced by 
the agreed Case Management Order (“CMO”) filed by Staff on behalf of all the parties, the ALJs should rule upon 
Nicor Gas’ Motion to Strike at this time, including as it pertains to Staff’s and CUB’s use of the discovery 
deposition transcripts, in the interest of administrative efficiency and as a means of “presenting a clean record upon 
evidentiary hearing.”  Motion for Entry of Case Management Order, attached CMO at § III (Aug. 13, 2009).  
9 Because Ill. Sup. Ct. Rule 212 deals with the use of discovery depositions in evidence, the rule reasonably falls 
within the scope of the Section 200.610(b), which adopts Illinois’ rules of evidence in Commission proceedings.  
See 83 Ill. Admin. Code § 200.610(b).
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C. The Depositions Are Inadmissible Under Rule 212

Unlike most states, Illinois distinguishes between the proper uses for discovery and 

evidence depositions.  See Ainsworth Corp. v. Cenco Inc., 158 Ill. App. 3d 639, 646, 511 N.E.2d 

1149, 1153-54 (1st Dist. 1987) (Illinois is “unique” in distinguishing between discovery and 

evidence depositions).  This distinction recognizes that a discovery deposition takes place 

outside the courtroom and is intended as a fact-finding tool; an evidentiary deposition is used to 

preserve testimony.  Id.; In re Estate of John D. Rennick, 181 Ill. 2d 395, 401, 692 N.E.2d 1150, 

1154 (1998) (“The purpose of a discovery deposition is to explore the facts of the case, and for 

this reason wide latitude is given in the scope and manner of questioning.  In contrast, an 

evidentiary deposition is generally used for the purpose of preserving testimony for trial, and 

questioning is therefore limited by the rules of evidence.”) (citations omitted).

Rule 212 codifies and restates the proper purposes for which the two types of depositions 

may be used.  A party generally only may use discovery deposition testimony at trial only for 

impeachment of the deponent or as an admission by a party, its officer, or agent.  Ill. Sup. Ct. R. 

212(a)(1-2); see Skonberg v. Owens-Corning Fiberglas Corp., 215 Ill. App. 3d 735, 749, 576 

N.E.2d 28, 36-37 (1st Dist. 1991) (trial court properly barred defendant from reading portions of 

plaintiff’s discovery deposition where statements were not admissions or already had been 

explored during live direct or cross-examination of plaintiff).  The witnesses for Staff and CUB 

obviously cannot use the discovery depositions for impeachment.10 To the extent Staff’s and 

  
10 Nonetheless, in a truly confounding piece of testimony, Staff witness Zuraski actually attempts to use the hearsay 
deposition of former Nicor Gas employee Ted Lenart to impeach other double-hearsay statements attributed to 
Lenart in the Lassar Report.  See Zuraski Dir., Staff Ex. 1.0, 39:768-71 and n. 26.  This nearly unintelligible and 
patently improper testimony should be excluded on multiple grounds.  (See Section III.A. below).
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CUB’s witnesses seek to admit portions of the discovery depositions as admissions under Ill. S. 

Ct. R. 212(a)(2), that effort equally fails.  

In the first instance, not every statement by a party is an admission.  Instead, an 

admission is limited to a statement which tends to prove or disprove any material fact in a case.  

See, e.g., Buckler v. Sinclair Refining Co., 68 Ill. App. 2d 283, 292, 216 N.E.2d 14, 19 (5th Dist. 

1966).  Neither Staff nor CUB has made any showing, nor could they, how the indiscriminate 

quotation of voluminous deposition testimony tends to prove or disprove the only material fact in 

this case, i.e., whether Nicor Gas’ customers paid less or more than reasonable rates for natural 

gas from 1999-2002.  Instead, these parties’ witnesses are simply reading selected portions of the 

deposition transcripts into the record for no apparent purpose other than to cast Nicor Gas in as 

negative a light as possible.

Moreover, to the extent Staff and CUB were able to introduce any of the discovery 

deposition testimony as an admission by or on behalf of Nicor Gas, they have chosen the wrong 

way to do it.  While it may be convenient for these parties to seek to muddy the record by 

offering page-after-page of discovery deposition testimony through their opinion witnesses, this 

approach is error.  The ALJs saw as much in their Ruling on Nicor Gas’ earlier objection to 

Staff’s and CUB’s proposed use of the discovery depositions, which recognized that the 

quotations “may be admissible through other means.”  Notice of ALJs’ Ruling (Apr. 2, 2004) 

(emphasis provided).  Ordinarily, admissions elicited in discovery depositions are read to the 

fact-finder by counsel for the offering party separately from the testimony of other witnesses.  In 

addition, once a party has identified those portions of a deposition it wants to admit, the other 

party can object and counter-designate—and all of the deposition admitted is read to the finder of 

fact at one time.  See Ill. S. Ct. Rule 212(c).  This reasonable approach allows all the admissible 
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deposition testimony to be considered by the fact-finder in context.  This evidentiary safeguard is 

lost if one side, as Staff and CUB propose here, is allowed to introduce through its own 

testimony selected and unfiltered deposition excerpts.

D. That The Witness Sponsoring The Deposition Testimony May Be An Expert Does 
Not Render The Misuse Proper

Staff’s and CUB’s witnesses’ scattershot use of the discovery depositions cannot be 

justified on grounds that these witnesses are “experts” who may use hearsay to support their 

opinions.  First, the opinions themselves must be proper subjects of expert testimony—not, for 

example, Mierzwa’s wholly inappropriate “opinion” that certain testimony of Nicor Gas’ 

witnesses in another proceeding was “misleading or deceptive.” CUB Ex. 1.0, 29:787-91; 

32:910-33:923 (see discussion at § IV.C. infra).  Second, although Federal Rule of Evidence 

703, essentially adopted in Illinois by Wilson v. Clark, 84 Ill. 2d 186, 193-96, 417 N.E.2d 1322, 

1326-27 (1981), provides that an expert may base an opinion upon “facts or data” that need not 

be admissible in evidence, Rule 703 requires a threshold showing that the facts or data are “of a 

type reasonably relied upon by experts in the particular field in forming opinions.”  Moreover, if 

the facts or data are to be disclosed to the fact-finder, “their probative value … [must] 

substantially outweigh[] their prejudicial effect.”  Fed. R. Evid. 703; see Rios v. City of Chicago, 

331 Ill. App. 3d 763, 770-72, 771 N.E.2d 1030, 1036-38 (1st Dist. 2002).  

Staff’s and CUB’s witnesses’ use of the discovery depositions fails these requirements in 

numerous respects.  CUB witness Mierzwa, for instance, quotes from a number of deposition 

answers that reflect nothing more than his speculation about matters as to which he has no 

knowledge and which are irrelevant in any event.  Specifically, in connection with his proposed 

adjustment related to withdrawals of older, lower-priced storage gas accounted for using last-in 
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first-out (“LIFO”) accounting, Mierzwa quotes former Nicor Gas employee Al Harms’ 

speculation as to whether the Commission would have approved the GCPP “had it known” about 

the LIFO layers.  Mierzwa Dir., CUB Ex. 1.0, 27:734-46.  Mierzwa also quotes Harms’ 

testimony about what the Commission or Staff “knew,” including whether the Commission or 

Staff “had any knowledge of Nicor’s intent as it related to the LIFO layer,” whatever that means.  

Id., 28:750-74.  But these witnesses provide no foundation to support the conclusions that these 

are “facts” that are reasonably relied upon by experts.  And they plainly are not—they are pure 

speculation about what some other person or entity would have done under circumstances that 

never existed.11 Finally, this deposition testimony has no probative value whatsoever that might 

outweigh its obvious prejudice to Nicor Gas.

Similarly, Staff witness Maple concludes, based on excerpts from former Nicor Gas 

employee George Behrens’ deposition, that “Mr. Behrens admits that if Staff had known of the 

Company’s intentions to monetize the LIFO layers, it was very likely that Staff would have 

proposed a much less favorable benchmark for the Company.”  Maple Dir., Staff Ex. 2.0, 

51:896-99 (emphasis provided).  It is not at all clear how Maple actually was able to draw this 

opinion from the selected testimony cited from Behrens’ deposition, which does not contain any 

such admission.  But Maple’s self-serving misinterpretation of Behrens’ deposition testimony is 

easily mistaken for affirmative evidence.  Put another way, to the extent Staff has identified an 

admission from Behrens’ deposition that is related to some relevant fact in this proceeding, Staff 

should be required to designate that deposition testimony for introduction into the record 

  
11 It has long been the rule in Illinois that a witness is not competent to testify about what he would have done under 
different or hypothetical circumstances, much less what some other person or entity might have done.  Carpenter v. 
1st Nat’l Bank of Joliet, 119 Ill. 352, 361-62, 10 N.E. 18, 23 (1887).  
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consistent with Rule 212(c).  Staff is not free to manufacture admissions out of fragments of 

deposition testimony admitted through an opinion witness.  

In sum, to the extent Zuraski, Maple, or Mierzwa has an opinion bearing on whether 

ratepayers paid more (or less) than the reasonable cost for gas during the 1999-2002 time period, 

these witnesses should state their opinions forthrightly and analytically, stripped of argument and 

hyperbole.  If the witness has reasonably reliable “facts or data” which support the opinion, those 

can be described, but they should be facts or data—not selected fragments and quotations lifted 

from the discovery depositions.  That is what expert testimony is and should be.

E. Section 200.610(b) Does Not Permit Introduction Of The Depositions

Finally, Staff and CUB should not be allowed to rely upon Section 200.610(b) to support 

the admission of quotations from the discovery depositions.  Section 200.610(b) provides, in 

relevant part, that “[i]n contested cases, and licensing proceedings, the rules of evidence and 

privilege applied in civil cases in the circuit courts of the State of Illinois shall be followed.  

However, evidence not admissible under such rules may be admitted if it is of a type commonly 

relied upon by reasonably prudent persons in the conduct of their affairs.”  83 Ill. Admin. Code 

§ 200.610(b).  The Commission has determined that Section 200.610(b) is to be strictly 

construed when relied upon for the admission of hearsay evidence.  In re Commonwealth Edison 

Co., Docket No. 90-0038, 1990 WL 508139 at *18 (Ill. Commerce Comm’n, Dec. 12, 1990) 

(excluding hearsay in opinion testimony on the grounds of prejudice).

Discovery depositions are not a customary procedure in Commission proceedings.  See

83 Ill. Admin. Code § 200.340 (expressly discouraging use of formal discovery procedures, 

including depositions).  Staff witnesses Zuraski and Maple and CUB witness Mierzwa seek to 

introduce more than 30 pages of testimony quoting from the depositions—as if the selected 
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quotations represented an unbiased presentation of the subject matter.  These examinations, 

however, took place outside the hearing room and the safeguards adopted by the Commission to 

ensure the integrity of the record in its proceedings.  The Company is aware of no other 

Commission proceeding in which a party has sought to admit extensive untested discovery 

deposition testimony through its opinion witnesses.

The Illinois Appellate Court’s decision in Rios is instructive in this respect.  See 331 Ill. 

App. 3d at 770-72, 771 N.E.2d at 1036-38.  In that case, discovery deposition testimony was 

admitted through an expert witness, although the referenced deposition testimony was not of a 

type customarily relied upon or reliable for the purpose offered.  Id.  Compounding this error, the 

proponent of the expert witness repeatedly and improperly referenced the discovery deposition 

testimony in argument to the fact-finder—as if it were substantive evidence—despite repeated 

assurances to the court by the proponent’s attorney that the otherwise inadmissible hearsay 

deposition testimony, if allowed, would not be put to improper use.  Id.  This combination of 

errors resulted in reversal of the trial court.  Id.  

Staff and CUB conceded at the outset of each deposition permitted in this proceeding that 

these depositions were to be taken as discovery depositions, not evidence depositions.  Nicor Gas 

reasonably and in good faith relied upon these representations.  Had Nicor Gas received any 

notice that, despite Staff’s and CUB’s unambiguous representations that these depositions were 

to be treated merely as discovery depositions, these same parties years later would seek to use 

them in evidence as if they were evidence, Nicor Gas would have approached and defended the 

discovery depositions much differently, e.g., by lodging additional objections and conducting 

redirect and/or cross-examination to clarify and explain the deponents’ testimony.  The 
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depositions are unreliable for the purposes now employed by Staff and CUB, and their use as 

proposed should be denied.

IV.
STATE OF MIND AND OTHERWISE INADMISSIBLE TESTIMONY

The direct testimony of Staff witnesses Zuraski and Maple and CUB witness Mierzwa 

contains additional inadmissible matter, other than that identified and discussed above, which the 

ALJs should strike under applicable evidentiary standards.  See 83 Ill. Admin. Code 

§§ 200.500(d), 200.610(a-b), 200.680.  While this additional inadmissible matter varies between 

these witnesses, each witness improperly seeks to establish the Company’s and/or its former 

employees’ state of mind, purpose, and intent based upon hearsay or pure speculation.  Not only 

is this testimony irrelevant, but by necessity it is not based on personal knowledge or observation 

(which has long been a fundamental requirement for all testimony), but on unfounded 

speculation.  Staff witness Maple also proposes to introduce testimony purporting to establish 

Staff’s state of mind at various times prior to and during the GCPP, which is equally 

inadmissible.  Finally, Staff witness Maple and CUB witness Mierzwa each seek to admit 

testimony which on its face is so wholly inappropriate that it should be struck summarily.  

A. Staff Witness Zuraski

In at least five separate instances, Staff witness Zuraski offers his opinion as to the 

Company’s state of mind during the operation of the GCPP.  Specifically, Zuraski twice testifies 

that Nicor Gas “knowingly” took actions that led to an increase in gas costs under the GCPP.  

Zuraski Dir., Staff Ex. 1.0, 7:141, 7:151 (emphasis provided).  In a third instance, he testifies that 

the Company “was worried that Staff might figure out the LIFO strategy on its own.”  Id., 

13:253-54 (emphasis provided).  In a fourth instance, Zuraski testifies that Nicor Gas was 
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“[a]pparently concerned with the ‘impression of impropriety’” that a January 2000 gas sale 

transaction under the GCPP involving its Enerchange affiliate might create.  Id., 38:758-59 

(emphasis provided).  Finally, Zuraski testifies that Nicor Gas entered into the Enerchange 

transaction, and two concurrent transactions with third parties, because the Company “wished to 

physically maintain possession of the gas through the remainder of the winter.”  Id., 38:766-67 

(emphasis provided).  Each of these statements is pure conjecture and adds nothing of probative 

value to the record in this proceeding.

The ALJs should exclude Staff witness Zuraski’s opinion testimony as to the Company’s 

state of mind for at least two reasons.  First, Zuraski is not a mind reader; he is a regulatory 

economist.  See Zuraski Dir., Staff Ex. 1.0, 1:5-2:28.  He is not qualified to offer his opinion as 

to the state of mind or the purpose or intent of another person or entity.  See Matter of 

Wellington, 34 Ill. App. 3d 515, 518-19, 340 N.E.2d 31, 34-35 (1st Dist. 1975) (non-certified 

psychologist’s expert testimony as to respondent’s state of mind was error).  His speculation as 

to the Company’s state of mind has no probative value.  See Poulakis v. Taylor Rental Center, 

Inc., 209 Ill. App. 3d 378, 383, 568 N.E.2d 196, 1999 (1st Dist. 1991) (“Opinion testimony that 

is based purely on guess, surmise or conjecture is inadmissible and is tantamount to no evidence 

at all.”)  Second, while Zuraski may have strong beliefs as to the Company’s purposes or intent 

related to the operation of the GCPP, he has no knowledge of the actual mental state of any 

employee or agent of the Company, much less that of “the Company” as a corporate entity.  

Zuraski’s reliance on various hearsay documents to support his speculation (see, e.g., Zuraski 

Dir., Staff Ex. 1.0, n. 7, n. 23, n. 25) does not make his opinions as to the Company’s state of 

mind any more reliable or competent.  As the ALJs already correctly recognized in this 
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proceeding:  Staff “cannot know the Company’s state of mind.”  Apr. 8, 2004 Tr. at 634:19-21 

(emphasis provided).  

In addition, the ALJs should exclude Zuraski’s state-of-mind testimony as wholly 

irrelevant.  The Company’s state of mind has no bearing on any issue in this proceeding.  As 

Zuraski concedes, he does not know the Company’s purpose related to the use of LIFO 

accounting under the GCPP, nor would that information affect his proposed LIFO adjustment.  

“Whether Nicor planned all along to generate substantial savings from the low-cost LIFO layers 

or to simply use them as insurance against other risks, Nicor did in fact end up relying heavily on 

the LIFO strategy.”  Zuraski Dir., Staff Ex. 1.0, 12:246-48.  Similarly, Zuraski concedes in his 

testimony related to “in-field” transfers, that whether the Company quantified such transfers “for 

purposes of manipulating the PBR benchmark” would make no difference to his analysis or his 

recommendation:  “It does not matter why the Company excluded in-field transfers.”  Zuraski 

Dir., Staff Ex. 1.0, 32:633-37 (emphasis provided).  

In other words, while Zuraski plainly wants to offer his view that the Company 

established and operated the GCPP with a wrongful state of mind, none of his proposed 

adjustments actually relies upon establishing any kind of scienter.  Nor could they given the 

Commission’s statutory jurisdiction, which is limited to determining whether rates or charges 

were excessive.  See 2nd Interim Order, Docket Nos. 01-0705 et al., at 6 (Dec. 17, 2002).  The 

only issue is whether the Company’s gas costs were reasonable under the GCPP and, if not, 

whether refunds to its customers are due.  In short, even if the ALJs were to strike Zuraski’s 

impermissible state-of-mind musings (as they should), it would have no effect on Staff’s 

opportunity to pursue its claims.
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B. Staff Witness Maple

Staff witness Maple also speculates as to the Company’s state of mind at various times 

before and during the operation of the GCPP, based not on any first-hand contemporaneous 

observations but on secondary sources such as documents or depositions.  Specifically:

• Maple testifies that the Company “purposely” withheld certain information from 
Staff related to its use of LIFO accounting for gas storage inventory during the 
GCPP approval proceeding.  Maple Dir., Staff Ex. 2.0, 17:299 (emphasis 
provided).  

• He opines as to the existence of a “pervasive feeling throughout the corporation 
that no employee was to ‘highlight’ any such information to Staff” related to 
LIFO accounting during the operation of the GCPP.  Id. at 18:301-02 (emphasis 
provided).

• He testifies in detail as to former Company employee Jeff Metz’s supposed 
thoughts while Metz was in the process of preparing a quarterly report to Staff 
related to the GCPP in or around August 2000.  Id. at 52:913-17 (offering Maple’s 
view on what Metz “realized” and “knew” at the time).

• In addition, Maple opines that the Company “purposely” reduced its efforts to 
generate revenues from capacity releases prior to the GCPP’s approval in 1999.  
Id. at 23:393.

The ALJs should strike these inadmissible portions of Maple’s testimony.  Maple is not 

qualified to testify on the subject of any individual’s or entity’s state of mind, including whether 

the Company “purposely” did or did not do anything.  Maple certainly cannot read Metz’s mind.  

Maple’s reconstruction of Metz’ mental processes nearly 10 years after the fact is simply fiction.  

Maple’s reliance on hearsay to “buttress” his blatant speculation does not render the testimony 

competent or reliable.  Moreover, as with Zuraski, each challenged opinion is wholly irrelevant.  

Maple does not even sponsor an adjustment related to the use of LIFO accounting for storage 

gas.  Regarding the 1999 capacity releases, Nicor Gas does not believe the supposed “facts” 

underlying Maple’s proposed adjustment can be proved.  But Maple’s self-serving opinion that 
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the Company operated with a culpable mental state at the time does not make the existence of 

these supposed facts any more or less likely.

Maple also offers proposed testimony concerning Staff’s state of mind.  Thus, Maple 

testifies that “even if Staff members knew or should have known about the existence of the LIFO 

layers that is still a far cry from Staff knowing that Nicor had discovered a viable scheme to 

monetize these low-cost layers by manipulating net withdrawals.”  Maple Dir., Staff Ex. 2.0, 

18:316-19:319.  He also testifies that:  “Knowing that the Company had value stored in low-cost 

LIFO layers did not endow Staff with the knowledge of how or if Nicor would extract that 

value.”  Id. at 21:354-56.  Finally, he avers that “Staff was unable to detect Nicor’s intentions to 

monetize the LIFO layers.”  Id. at 21:358-59.  This testimony is irrelevant.  As noted above, 

Maple does not even sponsor a LIFO-related adjustment.  The testimony does not respond to 

anything in Nicor Gas’ direct testimony.  Worse yet, even if Staff’s state of mind related to LIFO 

accounting or anything else during the GCPP were relevant (and it is not), Nicor Gas has been 

denied discovery into Staff’s files in this proceeding and thus cannot test any of these 

assertions.12 Accordingly, Staff cannot admit self-serving testimony regarding its supposed lack 

of knowledge because Nicor Gas has been deprived of any meaningful opportunity to subject 

that testimony to cross-examination and impeachment.  

Finally, Maple’s direct testimony includes an inflammatory and irrelevant rant that begins 

with his accusation that the Company was “able to steal tens of millions of dollars” and ends 

with a hypothetical example involving a house burglar.  Maple Dir., Staff Ex. 2.0, 41:697-42:715 

(emphasis provided).  Staff should withdraw this testimony, or it should be struck summarily.  
  

12 See Notice of ALJs’ Ruling granting Nicor Gas’ Renewed Motion to Compel Discovery from Staff (Jan. 6, 2004); 
Feb. 11, 2004 Tr. at 546:18-548:18 upholding the ALJs’ Jan. 6, 2004 Ruling; but see Notice of Comm’n Action 
reversing the ALJs’ Jan. 6, 2004 Ruling and denying Nicor Gas’ discovery of Staff’s files.
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This type of testimony is not compatible with the standards of conduct applicable to Commission 

employees.  83 Ill. Adm. Code § 110.20.

C. CUB Witness Mierzwa

CUB witness Mierzwa’s testimony contains three major flaws.  Like Zuraski and Maple, 

Mierzwa offers incompetent and irrelevant testimony as to the Company’s state of mind, 

purpose, and intent—including his view as to the “corporate culture” that existed at Nicor Gas 

before and during the operation of the GCPP.  Mierzwa also offers a lengthy hearsay description 

of investigations of the GCPP by the U.S. Securities & Exchange Commission (the “SEC”) and 

the U.S. Attorney’s Office for the Northern District of Illinois (the “U.S. Attorney’s Office”).  

However, each of these investigations closed years ago—with no finding of liability or any 

charges brought against Nicor Gas.  The existence of these investigations, and Mierzwa’s related 

testimony, is irrelevant to the issues in this proceeding.  Finally, Mierzwa presumes to testify as 

to whether another witness in another Commission proceeding was telling the truth.  Mierzwa’s 

opinion on this subject is worth nothing.  As the ALJs already correctly ruled, this type of 

testimony is prohibited.  See Apr. 8, 2004 Tr. at 601:12-14.

Like Zuraski and Maple, Mierzwa intersperses throughout his testimony incompetent and 

irrelevant references to the Company’s state of mind—i.e., that Nicor Gas in his mind acted 

“intentionally,” or “consciously,” or “deliberately” in connection with the approval process for 

the GCPP or in the operation of the program.  See Mierzwa Dir., CUB Ex. 1.0, 4:74, 24:625, 

28:777, 28:781, 33:926 (emphasis provided).  In each instance, Mierzwa’s improper state-of-

mind testimony should be struck.

Mierzwa’s state-of-mind testimony as to the supposed “corporate culture” in place at 

Nicor Gas before and during the GCPP also should be excluded.  See Mierzwa Dir., CUB 
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Ex. 1.0, 12:302-13:324.  Based solely upon his selective presentation of the discovery 

depositions of two former Nicor Gas employees, Mierzwa opines that “the corporate culture that 

existed at Nicor before and during the time the GCPP was in effect … would have permitted 

misleading, deceptive and manipulative practices to occur.”  Id.  This entire Q&A should be 

struck.13 Mierzwa has no personal knowledge of the “corporate culture” at Nicor Gas.  He is 

offering a second-hand opinion at best.  Even if the hearsay deposition testimony Mierzwa 

references were reliable to support his opinion (and it is not), Mierzwa is unqualified to testify on 

this subject matter.  Mierzwa’s educational and professional background does not establish or 

even indicate an expertise in organizational psychology.  See, Id. at 1:9-2:34.  As offered, this 

testimony is akin to Mierzwa’s opinion that Nicor Gas would be predisposed to engage in the 

“misleading, deceptive and manipulative practices” that he purports to have found.  Opinion 

testimony as to a character trait is not admissible in Illinois.  See, e.g., People v. Randall, 363 Ill. 

App. 3d 1124, 1132-33, 845 N.E.2d 120, 127 (4th Dist. 2006).

Mierzwa also offers a lengthy hearsay description of the investigations of the GCPP 

conducted by the SEC and the U.S. Attorney’s Office.  Mierzwa Dir., CUB Ex. 1.0, 8:175-92.  

Mierzwa has no personal knowledge whatsoever related to either investigation.  He is testifying 

based solely on hearsay.  It is certainly true that both investigations occurred.  It is also true that 

Nicor Gas settled the SEC proceeding with no finding of liability and that the U.S. Attorney’s 

Office affirmatively stated that it did not intend to pursue criminal charges against the Company 

or any individual in connection with the GCPP.  But it is also the case that the Commission has 

an entirely separate jurisdiction from the SEC and the U.S. Attorney’s Office.  The existence of 

  
13 Nicor Gas notes that the ALJs struck a similar opinion contained in Mierzwa’s earlier pre-filed testimony that 
contained the same “misleading, deceptive and manipulative practices” language.  Apr. 8, 2004 Tr. at 590:12-15.  
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these agencies’ investigations is irrelevant to the issues presented in this proceeding and the 

Commission’s ultimate findings and conclusions on the reasonableness of Nicor Gas’ rates.  

Mierzwa’s proposed testimony on the SEC’s and U.S. Attorney’s investigations is not 

foundational to any issue or proposed adjustment.  It is classic “incompetent, immaterial and 

irrelevant” testimony and should be struck.

Finally, in two places in his testimony Mierzwa presumes to testify that the testimony of 

another witness in another proceeding was misleading or deceptive.  In each instance, he offers 

his opinion that the testimony by Nicor Gas witnesses in Docket No. 99-0127 (the GCPP 

approval proceeding) was dishonest.  Mierzwa Dir., CUB Ex. 1.0, 29:787-91, 32:910-33:923.  

While Mierzwa is free to disagree with any testimony the Company may offer in this or any 

other proceeding, he cannot testify whether the Company’s witness was or is telling the truth.  

See People v. Howard, 305 Ill. App. 3d 300, 307-09, 712 N.E.2d 380, 384-385 (2d Dist. 1999) 

(expert testimony admitted to bolster credibility of a witness was in error); People v. Barnes, 182 

Ill. App. 3d 75, 85, 537 N.E.2d 949, 955 (1st Dist. 1989) (prosecutor prohibited from asking 

defendant his opinion about the veracity of other witnesses); Ryan v. Monson, 33 Ill. App. 2d 

406, 415-16, 179 N.E. 2d 449, 454 (1st Dist. 1961) (witness cannot be judge of veracity of 

another witness).  This form of testimony has no probative value whatsoever.  As the ALJs 

correctly observed in previously striking portions of Staff’s pre-filed testimony:  “It’s ultimately 

up to the Commission to decide the reliability of any witness or testimony.”  Apr. 8, 2004 Tr. at 

601:12-14.  
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V.
EXHIBITS

Staff witness Maple and CUB witness Mierzwa seek to admit into evidence as 

attachments to their testimony approximately two dozen hearsay documents.  None of these 

documents has been authenticated; many are incomplete; some are non-identical duplicates of 

the same document; at least one includes seven pages of handwriting that is plainly non-original 

and appears to belong to a Staff witness or attorney.  The wholesale admission of these hearsay 

documents through these parties’ opinion witnesses will result in confusion to the record and 

prejudice to Nicor Gas.14 Moreover, as with much of the improper Staff and CUB testimony 

already addressed in this Motion, these errors are easily avoidable.  Procedures readily 

available—which Staff and CUB chose not to employ—could allow for the designation and 

proper evidentiary use of some of these documents.  

The fundamental error in Staff’s and CUB’s approach is their witnesses’  misuse of these 

hearsay documents to prove facts that are not otherwise in evidence.  Neither Mierzwa, nor 

Maple, nor Zuraski (who quotes from Maple’s attachments) has established, or could establish, 

any foundation for the use of these hearsay documents as substantive evidence.  These witnesses 

have no personal knowledge about the documents they seek to move into evidence or the actual 

matters and events addressed in the documents.  These opinion witnesses are simply reading the 

documents, many years after they were created, and drawing from them irrelevant conclusions or 

inferences.  In virtually every instance, these witnesses do not have any understanding of who 

created the documents that are the subject of their testimony and can only speculate as to what 

  
14 A number of these documents also include confidential information which has made its way into witness 
testimony.  See, e.g., Maple Dir., Staff Ex. 2.0, 35:580, 35:590, 40:679-81, 49:836-38; 49:846-47; Mierzwa Dir., 
CUB Ex. 1.0, 33:935-37.  This listing is not exhaustive, but provided as a further example of the dangers inherent in 
Staff’s and CUB’s approach.
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purpose the documents actually served.  Nonetheless, in the absence of any proper foundation, 

each of these witnesses directly asks the Commission over and again to rely upon these hearsay 

documents for the truth of the matters asserted within them.  

This misuse of hearsay documents is pervasive.  For example, Mierzwa is asked:  “What 

evidence is there that Nicor improperly reduced capacity management credits?”  Mierzwa  Dir., 

CUB Ex. 1.0, 59:1638-39 (emphasis provided).  In response, Mierzwa points to a December 28, 

1998 memorandum produced by the Company, which he attaches to his testimony as Ex. 1.21.  

Id. at 1640-42 (citing CUB Ex. 1.21).  But this discovery document is not in evidence.  There has 

been no showing that the Commission can rely upon this document (and the non-original 

handwriting in its margins) for any purpose, much less as substantive support for Mierzwa’s 

proposed refund totaling more than $9 million.  

Maple makes the same self-serving error as to the same hearsay document misused by 

CUB witness Mierzwa.  Maple is asked:  “Q:  Is there any evidence that Nicor purposely reduced 

capacity management credits in 1999?  Maple answers:  “A: Yes.”  Like Mierzwa, Maple 

references and attaches the same hearsay December 28, 1998 memorandum as supposed 

substantive evidence .  Maple Dir., Staff Ex. 2.0, 33:539-41 (emphasis provided) and Att. F.  In 

yet another piece of improper hearsay testimony involving the same document, Maple states:  

“The Company and its witnesses continued to give misleading information to Staff, while an 

internal memo from Nancy Brucher to Al Harms told the real truth.”  Id. at 20:340-41 and Att. F.  

That is hornbook error.

While Zuraski does not attach hearsay documents to his testimony, he uses Maple’s 

attachments for the same improper purpose.  For example, in support of his nearly $22 million 

adjustment related to the use of LIFO accounting for the Company’s storage gas, Zuraski 
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testifies:  “In fact, internal memoranda reveal that the Company was using evasive tactics to keep 

this information from Staff and was worried that the Staff might figure out the LIFO strategy on 

its own.”  Zuraski Dir., Staff Ex. 1.0, 13:251-54 (emphasis provided).  Zuraski supports this 

supposed “fact” by reference to an August 4, 2000 memorandum produced by the Company in 

discovery, which Maple attaches to his testimony.  Id. at n. 7; see Maple Dir., Staff Ex. 2.0, Att. 

M.  But this hearsay document is not in evidence and cannot be used by an opinion witness like 

Zuraski to establish the existence of any fact.  Zuraski compounds this error by discussing and 

quoting directly, in the same footnote, from an internal Company document that the ALJs 

previously excluded as privileged.  See Zuraski Dir., Staff Ex. 1.0, n. 7 (referencing and quoting 

from an Oct. 3, 2001 confidential file memorandum by then-Nicor Gas General Counsel, Russ 

Strobel).15

In addition, Mierzwa’s and Maple’s lack of care in the compilation of their hearsay 

exhibits will further create confusion in the record.  For example, Mierzwa and Maple separately 

attach copies of the Lassar Report to their direct testimony.  See Mierzwa Dir., CUB Ex. 1.02 

and Maple Dir., Staff Ex. 2.0, Att. I.  Mierzwa appears to have copied Maple’s version of the 

Lassar Report, because Mierzwa’s Exhibit 1.02 begins with the cover page to Maple’s 

Attachment I.  Id.  Both Mierzwa’s and Maple’s attachments include a bates-labeled copy of the 

Special Committee’s cover letter for the Lassar Report; however, the copy of the Lassar Report 

that follows has no bates-labeling, even though the copy of the Lassar report that was produced 

by Nicor Gas in this proceeding was bates-numbered.  See Mierzwa Dir., CUB Ex. 1.02 and 

Maple Dir., Staff Ex. 2.0, Att. I.  Moreover, the copy of the Lassar Report attached to both 

  
15 Notice of ALJs’ Ruling (Nov. 7, 2003).  In discussions between counsel, Staff already has agreed to remove the 
improper reference to the October 3, 2001 privileged document contained in Zuraski’s direct testimony.
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Mierzwa’s and Maple’s testimony includes at least seven pages with non original handwriting—

presumably by a Staff witness or attorney—that is not part of the Lassar Report.  See, e.g., Maple 

Dir., Staff Ex. 2.0, Att. I at pp. 11, 20, 21, 57, 62, 63, 64.  In short, neither Mierzwa nor Maple is 

competent to introduce the Lassar Report into evidence, and the consequences of Staff’s and 

CUB’s fast-and-loose approach to the evidence can be found on the face of the document.

This example is hardly isolated.  Mierzwa and Maple sponsor inconsistent copies of the 

same document.  Compare Mierzwa Dir., CUB Ex. 1.04 and Maple Dir., Staff Ex. 2.0, Att. B; 

see also Mierzwa Dir., CUB Ex. 1.05 and Maple Dir., Staff Ex. 2.0, Att. M.  Mierzwa includes 

multiple unidentified hearsay documents within the same exhibits, including incomplete 

documents and documents marked as drafts.  See, e.g., Mierzwa Dir., CUB Exs. 1.06, 1.08 and 

1.11.  In one case, the same unidentified document appears twice in separate exhibits to 

Mierzwa’s testimony.  Compare id. at Ex. 1.08 (attaching NIC 009296) and Ex. 1.15.  Maple, in 

turn, quotes and references as an attachment—but actually fails to attach to his testimony— a 

hearsay document that was produced by a non-party to this proceeding.  See Maple Dir., Staff 

Ex. 2.0, 54:940-55:62 referencing Att. N (not attached).  Maple seeks to use the statements 

contained in this non-party hearsay document to establish supposed “facts” as to Nicor Gas’ 

actions under the GCPP.  Maple asserts:  “Clearly, Nicor not only directed its own employees to 

hide critical facts from the Commission, but it directed its outside business partners to keep quiet 

as well.”  Id. at 54:951-52.  But there has been no foundation established for the use of this non-

party hearsay document for any purpose in this proceeding and, in particular, for the improper 

use envisioned by Maple to establish facts not in evidence.

Accordingly, Nicor Gas moves to strike the following attachments to Maple’s and 

Mierzwa’s testimony: Maple Dir., Staff Ex. 2.0, Atts. A, B, E, F, G, H, I, M, and N and Mierzwa 
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Dir., CUB Exs. 1.02, 1.04, 1.05, 1.06, 1.08, 1.11, 1.14, 1.15, 1.16, 1.17, 1.21, and 1.23.  Nicor 

Gas also seeks to exclude certain excerpts and quotations from Maple’s hearsay attachments 

found in Zuraski’s testimony.  Finally, Nicor Gas asks the ALJs to require Staff and CUB to 

meet and confer with Nicor Gas regarding documents that properly may be stipulated in whole or 

in part into evidence.  Nicor Gas states that it is willing to work with Staff and CUB to stipulate 

into evidence appropriate portions of otherwise competent evidentiary documents.  

VI.
CONCLUSION

Staff’s and CUB’s reliance on testimony previously struck by the ALJs, their misuse of 

the discovery deposition testimony, and their speculative, highly prejudicial and irrelevant 

opinion testimony all violate fundamental principles of evidence and fairness.  To allow this 

proposed evidence to be admitted into the record in this proceeding in violation of these 

principles creates a substantial risk that the Commission’s Final Order will not be sustainable.  

Admission of Staff’s and CUB’s proposed testimony in its current form not only would result in 

an unreliable record, it would also result in a waste of administrative resources because Nicor 

Gas, the ALJs, and ultimately the Commission will be required to deal with supposed “evidence” 

that, in the end, is nothing more than a distraction and sideshow.  

WHEREFORE, for these reasons, Nicor Gas respectfully requests that the Administrative 

Law Judges (1) strike those portions of direct testimony identified in this Motion to Strike; (2) 

require the Staff of the Commission and the Citizens Utility Board to meet and confer with Nicor 
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Gas, through counsel, regarding the designation of discovery deposition testimony and the 

identification and stipulation of exhibits for use in evidence; (3) require Staff and CUB to amend 

and re-file their direct testimony to reflect the ALJs’ rulings, and (4) grant such other relief as is 

just and appropriate. 
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