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M E M O R A N D U M___________________________________________________ 
 
TO: The Commission 
 
FROM: Claudia E. Sainsot and D. Ethan Kimbrel, 
 Administrative Law Judges 
 
DATE: October 2, 2009 
 
SUBJECT: Commonwealth Edison Company 
 
 Petition to approve proposed Federal Stimulus Project and 

associated tariffs. 
 
 Motion for Modification of Schedule 
 
RECOMMENDATION: Grant or Deny this Motion.   
 

 
Background 

 
On August 6, 2009, Commonwealth Edison Company (“ComEd” or “the 

Company”) filed its stimulus grant application with the U.S. Department of Energy 
(“DOE”) seeking $175 million in American Recovery Reinvestment Act (“ARRA”) 
funding.  ComEd’s Smart Grid Application details $350 million in project expenditures 
with half to come from ARRA funds and half from ratepayer supplied funds.  On 
September 2, 2009, in Docket No. 09-0407, ComEd filed its Petition to Approve 
Proposed Federal Stimulus Project and Associated Tariffs requesting the Commission 
approve both specific projects proposed in its application and Riders AMP and AMP-
CA.  The People of the State of Illinois (“AG”), the Chicago Transit Authority (“CTA”), the 
Illinois Industrial Energy Consumers (“IIEC”), and the Northeast Illinois Regional 
Commuter Railroad Corporation d/b/a Metra (collectively “the Movants”) filed a motion 
for modification of schedule to ComEd’s Petition on September 25, 2009.  The movants 
assert that the current schedule adopted at the September 23, 2009 status hearing 
allows the Commission only until December 22, 2009 to review $350 million in project 
expenses and infrastructure investment, of which $129.8 million would be financed by 
ratepayers and recoverable through Rider AMP under ComEd’s proposal.  The current 
schedule for this docket is as follows: 

 

 Staff and Intervenor Direct Testimony, 10/13/09;  

 Staff and Intervenors’ Rebuttal Testimony, 10/20/09;  
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 ComEd’s Rebuttal Testimony, 10/29/09;  

 Pre-Hearing Status and Responsive Pleadings, 10/30/09;  

 Evidentiary Hearings, 11/5/09 and 11/6/09; 

 Simultaneous Opening Post-Hearing Briefs, 11/16/09;  

 Draft Proposed Orders and Simultaneous Reply Post-Hearing Briefs, 

11/23/09;  

 ALJs’ Proposed Order, 12/04/09;   

 Simultaneous Briefs on Exceptions, 12/09/09,   

 Final Commission decision, before 12/31/09. 

Movants’ Position 
 
The movants argue that three months is not enough time to thoroughly review 

the proposed project investments and analyze whether it is appropriate to recover a 
return on those investments through a rider.  They also maintain that the DOE does not 
require an ICC decision on those issues prior to making an award under the “Smart Grid 
Investment Grant” (“SGIG”) program, DOE-FOA-000058 through which ComEd applied 
for ARRA funding.  The movants state that inasmuch as the DOE’s decision on the 
merits of ComEd’s grant proposal is expected in November, which is prior to the ICC’s 
final order in this case, the ICC does, in fact, have time to conduct a more thorough 
review of ComEd’s proposed projects and whether ratepayers should bear the risk of 
investment in the proposed technologies through rider recovery of an estimated $129.8 
million of the investment.   
 
 The movants argue that the appropriateness of the schedule should be 
determined by the relief requested and the evaluation necessary for the Commission.  
The movants maintain that ComEd’s request to recover $129.8 million from ratepayers 
through Rider AMP amounts to a request made under sections 9-211 and 9-201 of the 
Public Utilities Act (“PUA”).  220 ILCS 5/9-211, 9-201.  They argue that the annual 
reconciliation proceedings contemplated in proposed Rider AMP will review the 
reasonableness of ComEd’s expenditures spent on the projects, as opposed to the 
prudency of the decision to make the investments outlined in the stimulus grant 
application.  According to the movants, the entire risk of the proposed smart grid 
investment is heaped onto the ratepayers.   

 
Noting the Commission’s decision in regard to Rider SMP and smart grid 

investment in Docket No. 07-0566, the movants maintain that the Commission adopted 
Rider SMP for the limited purpose of implementing Phase 0 of AMI deployment, 
following a six month AMI workshop process and Commission approval, but not before 
emphasizing its concern about a broad cost recovery mechanism for smart grid 
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technologies without proper review, evaluation of smart grid technology in general, and 
whether rider recovery of that investment was appropriate.  The movants share in the 
concern expressed by the Commission and note the lack of a consistent, thorough and 
analytic approach to estimating benefits and how ratepayers would share in any 
economic benefits.  This, they maintain, further emphasizes the need for a lengthier 
exam of ComEd’s request to recover $129.8 million from ratepayers through Rider AMP 
in this docket.   
 
 The movants also argue that given the factual and legal framework of ComEd’s 
request, the Commission’s September 2008 decision in ComEd’s last rate case to 
thoroughly review any proposed smart grid projects and associated cost recovery 
proposals, and the magnitude of ComEd’s proposed infrastructure investment, the 
Commission, ICC Staff, other intervenors and ComEd will be better served by an 
alternative schedule.  According to the movants, the Commission cannot make the 
necessary findings of facts to support a determination that ratepayers should assume 
the risk of smart grid investment under the existing schedule.   
 
 The movants maintain that ComEd will not be prejudiced by a modification of the 
schedule because the DOE expects to complete all awards of projects under the 
Funding Opportunity Announcement (“FOA”) by September 30, 2010 and all ARRA 
funds spent under this FOA will be spent on a cost reimbursement basis.  They also 
note that under the FOA, applicants that do not yet have regulatory approval are eligible 
to receive an award.  Although the DOE states that some or all grant funds may be 
withheld until regulatory approval is obtained, the movants argue that the DOE’s 
deadline for awarding funds is September 30, 2010.  They further argue that the DOE 
states that notice of selection is not authorization to begin performance and that the 
FOA provides that the federal government will reimburse award winners for grant-
covered amounts expended through September 30, 2015.   

 
The movants argue that the DOE, under the merit review criteria in the FOA, 

cannot consider any decision of the ICC prior to making an initial award to ComEd.  
They also argue that the FOA makes clear that the DOE considers a wide variety of 
factors in making its proposal selection and none of those factors include pre-approval 
of projects by a state regulatory commission.  They continue that receiving notice of 
selection will not enable ComEd to begin performance and that that will occur after 
negotiations are completed and a final grant agreement is signed.  Plus, ComEd will 
only receive funds from the DOE after it has sent its first reimbursement request to the 
DOE which follows the technical review, selection notification and negotiation periods 
described in the FOA.  The movants state that ICC approval of a cost recovery 
mechanism or dynamic pricing tariff does not become an issue before this.  Additionally, 
the movants add that proposed Rider AMP does not permit cost recovery to begin until 
the second quarter of 2010.   

 
The movants conclude that their alternative schedule will accommodate both 

ComEd’s concerns on meeting the proposed project’s operational timelines, the DOE’s 
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preference for projects that can begin quickly, the Commission’s needs to conduct a 
review of ComEd’s filing, as well as for allowing five complete rounds of testimony.   

 
The movants propose the following schedule:  
 

 Staff and Intervenor Direct testimony, 11/05/09, 

 Company Rebuttal testimony, 12/03/09, 

 Staff and Intervenor Rebuttal testimony, 01/06/10, 

 Company Surrebuttal testimony, 01/26/10, 

 Pre-hearing conference, 02/05/10, 

 Evidentiary hearings, 02/09/10 and 02/10/10, 

 Simultaneous Post-Hearing Briefs, 02/23/09, 

 Simultaneous Reply Briefs, 03/02/10, 

 ALJPO, 3/23/10, 

 Briefs on Exceptions,03/30/10, 

 ICC Bench Sessions: 04/06/10, 04/07/10, 04/20/10, 04/21/10 

 
ComEd’s Position 
 
 ComEd argues that the motion should be denied because prolonging this docket 
would imperil its chances of receiving up to $175 million in federal matching funds under 
ARRA.  It states that such a delay would prejudice its chances of receiving an award 
and that the award granted would receive funding.  ComEd maintains that even if an 
award were made, the DOE may suspend its funding until this docket is resolved, and 
ComEd could not accept an ARRA grant without first receiving Commission approval of 
the cost recovery tariff proposed in this docket.  Further, according to the Company, the 
available funds are likely to be exhausted by April.   
 
 ComEd also notes that the current schedule allows for discovery, testimony 
prepared over a nine week period, and a full evidentiary hearing.  Granting the movants’ 
motion would effectively deny its petition, which specifically sought Commission action 
by December 31, 2009, without a hearing and without evidence.  ComEd further states 
that the movants’ motion ignores the Commission’s directive on September 10, 2009 in 
Docket 09-0263 that ARRA-related issues be decided promptly and that this docket be 
completed by the end of the year.   
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 ComEd argues that in order to receive and use up to $175 million of federal 
ARRA grant money that it applied for it must be awarded an ARRA grant, ComEd must 
be able to accept that grant, the grant must be ready to be funded, and ARRA Smart 
Grid funds must remain available.  It states that the movants’ motion compromises 
ComEd’s Chicago Area Smart Grid (“CASGrid”) proposal, which is the subject of this 
docket.   
 
 ComEd argues that the DOE has the freedom to decide to whom and when to 
award grants and that it will consider the likelihood that ComEd can accept a grant and 
be able to proceed expeditiously in its determination.  The Company notes that ARRA 
gives preference to activities that can be started and completed expeditiously and that 
the DOE expressly incorporated a preference for projects that can be completed 
expeditiously into its program and policy factors.  ComEd continues that, in the absence 
of prompt Commission action in this docket, it will not be able to proceed expeditiously 
itself and will be unable to assure DOE that it can proceed at all.  ComEd’s chance of 
receiving DOE funding for CASGrid under the ARRA is maximized if the Commission 
grants ComEd’s petition by the end of this year.   

 
ComEd states that the motion errs in presuming that, because the DOE plans to 

make initial funding announcements soon, the subsequent schedule in this docket does 
not matter.  It argues that the DOE is not prohibited when it makes its initial grant 
awards from considering what will happen in the future and the timeliness and likelihood 
of future regulatory approvals, which is why the DOE emphasized the importance of 
prompt state approval in the FOA.  The exhaustion of appropriated funds is the major 
concern with the delay, according to the Company.   

 
In response to the movants’ argument that the FOA does not legally require 

proposed programs to be approved by state commissions, the Company acknowledges 
this fact, but also notes that it cannot proceed without Commission approval and a cost 
recovery mechanism.   ComEd argues that the DOE certainly considers this delay in its 
evaluation of likely candidates for the available federal funding.  ComEd states that the 
ARRA grant opportunities are heavily oversubscribed and competition among utilities 
and states for the limited funds is intense.  As evidence of this, the Company notes that 
as of late August, the DOE was reporting that 431 applications for projects totaling 
$24.6 billion had been received for the less than $4 billion in matching funds available.  
The point, according to ComEd, is that without regulatory certainty, the DOE will be less 
likely to award ARRA funds and more likely to delay any award that it otherwise might 
make.  ComEd argues that the risk is too great that unallocated funds will still be 
available if a decision in this docket is delayed beyond this year.   

 
ComEd states that the movants do not identify any portion of the schedule that is 

unworkable or that will somehow prevent the Commission from having a full evidentiary 
record.  It notes that the movants and others have six weeks to file initial testimony.  It 
states that the AG, IIEC and CTA have already filed discovery and ComEd has 
responded to such requests within six days.  The schedule also allows the movants to 
respond to each other.  A schedule for hearing any pre-trial motions and filing 
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responsive pleadings, in addition to the evidentiary hearing has also been set.  ComEd 
also notes that its tariff proposal is similar to that of Docket No. 09-0263, in which the 
parties only had a few months.  It concludes that there is no reason that a proper factual 
record cannot be placed before the Commission on the approved schedule.   
 
 
CES/DEK:jt 
 


