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RESPONSE OF THE CITIZENS UTILITY BOARD  
TO COMMONWEALTH EDISON'S  

MOTION FOR ENTRY OF A PROTECTIVE ORDER 

Pursuant to Section 200.190 of the Illinois Commerce Commission's ("ICC" or 

"Commission") Rules of Practice, 83 Il. Admin. Code 200.190, now come the Citizens Utility 

Board (“CUB”), by and through its attorneys to respond to Commonwealth Edison's ("ComEd" 

or "the Company") Motion for Entry of a Protective Order.  

INTRODUCTION 

CUB objects to ComEd’s proposed definition of “Confidential” as it is unreasonably 

broad, vague, and fails to satisfy standards under Illinois law.  In more recent rate proceedings 

(ICC Docket No. 09-0319 and Nos. 09-0306-09-0311), the Commission has recognized a more 

exact statutory and judicially-recognizable definition of “Confidential.”  The Commission should 

do the same here. 

In reviewing ComEd’s request for a protective order, the Commission should be mindful 

that both the Public Utilities Act (“PUA” or “the Act”) and Illinois law favor public access to 

judicial records, including Commission proceedings, and places the burden for demonstrating the 

need for restriction of public access to such information squarely on the requesting party.  See 83 

Ill. Adm. Code 200.25, 200.340, and 200.530; 220 ILCS 5/10-101.  The Commission should 

particularly scrutinize requests from utilities offering monopoly services, for which there is no 

competitive alternative.  Customers have a right to know the bases for charges pursuant to tariffs 
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given the force of state approval when no options are available to them.  This is particularly true 

in this proceeding, where ComEd seeks to institute surcharges on customers outside a traditional 

rate proceeding.  Information supporting Commission-approved tariffs for regulated monopoly 

services should be matters of public record and the basis of transparent orders from the 

Commission.  Improper treatment and disposition of such information can compromise the 

Commission’s objective of protecting the “integrity of the fact-finding process.”  83 Ill. Adm. 

Code 200.25(a).  CUB thus urges the Commission to adopt the proposed modifications to 

ComEd’s proposed Protective Order discussed in detail below. 

I. Proposed Order 

A. Paragraph 2   

The Company's proposed definition of the term "Confidential" is overly broad and 

ambiguous and does not sufficiently define the parameters of confidential material.  As proposed 

by ComEd, the definition of "Confidential" would allow the Company to deem any document 

that it asserts contains simply a “business interest” as confidential.1  ComEd’s Proposed 

Protective Order at Para. 2.  CUB understands that some of the information produced in the 

course of this proceeding may be considered proprietary by another party other than ComEd.  

This makes the definition of “Confidential” and “Proprietary” even more critical, considering 

those third-parties (vendors or contractors, for example) are not regulated by this Commission.  

Further, since each discovery response could be introduced as evidence of record in the case, the 

Commission should view the confidential designations made during the discovery process under 

the same microscope as it would at the evidentiary hearing.   

                                            
1 "non-public information maintained by a party in confidence in the ordinary course of business and in which such 
party has a business interest in maintaining in confidence” 
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ComEd’s definition of “Confidential” in the Protective Order fails to satisfy the standards 

under Illinois law.  Illinois law makes clear there is a presumption in favor of public access.  In 

Re the Marriage of Johnson, 232 III. App. 3d 1068 at 1072-73.  The Public Utilities Act requires 

the Commission to presume that hearings are open to the public (220 ILCS 5/10-101) and that 

documents filed with the Commission are open for public inspection (220 ILCS 5/5-109).  The 

Commission's Rules of Practice require full disclosure of all relevant and material facts, and 

assembly of a complete public record.  83 III. Adm. Code 200.250, 200.340, and 200 .530; 220 

ILCS 5/10-101.  The Supreme Court further recognized a general common law right of access to 

public records and documents.  Nixon v. Warner Communications, Inc., 435 U.S. 589, 597 

(1978).   

Commission Rules and Illinois law have established a basic framework to determine the 

threshold requirements for the designation of confidential information.  The Commission is 

authorized to enter orders to protect "the confidential, proprietary or trade secret nature of any 

data, information or studies," only when the entity seeking designation demonstrates a 

"compelling interest at risk."  83 III. Adm. Code Section 200.430(a); 232 Ill. App. 3d 1068 

(Emphasis added).  The "compelling interest" requirement is critical to this case, considering that 

ComEd proposes to implement a surcharge on customers for services that have no substitutes in 

the market.   

To provide some guidance for a meaningful definition of "Confidential", Illinois courts 

and the Commission have turned to the Freedom of Information Act ("FOIA"), which is based 

upon the policy that the public must be given complete access to information "regarding the 

affairs of government and the official acts and policies of those who represent them as public 

officials and public employees."  5 ILCS 140/1.  As with established Illinois case law, in FOIA 
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cases, the burden rests with the agency seeking to avoid disclosure to demonstrate that the 

requested information falls within one of FOIA's narrowly-construed exemptions.  Cooper v. 

Department of the Lottery, 266 Ill. App. 3d 1007, 1012 (1994).  The Federal Freedom of 

Information Act (5 U.S.C. § 552) was the model for the Illinois FOIA.  See Cooper, 266 LII. 

App. 3d at 1012.  FOIA contains limited exceptions to the general rule in favor of public access.  

The FOIA exemption that is applicable here is that of a trade secret: 

(1) The following shall be exempt from inspection and copying: 
(g) Trade secrets and commercial or financial information obtained 
from a person or business where the trade secrets or information 
are proprietary, privileged or confidential, or where disclosure of 
the trade secrets or information may cause competitive harm ... 
Nothing contained in this paragraph (g) shall be construed to 
prevent a person or business from consenting to disclosure. 
 

The Illinois Supreme Court has held that the exemptions to FOIA should be read 

narrowly.  Bowie v. Evanston Community Consol. Sch. Dist., 128 Ill.3d 373, 378 (1989).  The 

Commission applied the principles that underlie FOIA to provide a standard to determine 

whether information should be protected from the public record.  Cass Long Distance Services, 

Inc. and Cass Telephone Company, Petition for emergency relief to protect Petitioner's Annual 

Report from disclosure for not less than 5 years in order to protect highly proprietary 

information, ICC Docket No. 98-0060, Order at 33 (March 10, 1999) ("Cass").  Consistent with 

FOIA, a compelling need to restrict public access may be found only if there is direct, specific 

factual evidence that disclosure is likely to cause substantial harm to the proponent's competitive 

position.  Id. 

Illinois law provides further guidance to define what constitutes a trade secret, and 

therefore worthy of an exemption to the presumption of public disclosure.  The Illinois Trade 

Secrets Act (765 ILCS 1065/2(d)) defines trade secret as the following: 
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(d) "Trade secret" means information, including but not limited to, 
technical or non-technical data, a formula, pattern, compilation, 
program, device, method, technique, drawing, process, financial 
data, or list of actual or potential customers or suppliers, that:   
 
(1) is sufficiently secret to derive economic value, actual or 
potential, from not being generally known to other persons who 
can obtain economic value from its disclosure or use; and 
 
(2) is the subject of efforts that are reasonable under the 
circumstances to maintain its secrecy or confidentiality. 
 

Material that warrants secrecy from the public record is far more specifically defined than simply 

a “business interest.” 

In two recent rate proceedings, the Commission has adhered to a more stringent 

definition of “Confidential,” which, while broad enough to adequately protect ComEd's business 

interests, more clearly defines the scope of confidentiality than does ComEd's proposed 

definition.  In Docket Nos. 09-0306-0311, the ongoing rate proceeding for the Ameren Illinois 

Utilities, the Commission entered a protective order with the following definition of 

“Confidential:” 

“Confidential” as used herein describes non-public information 
maintained by a party in confidence in the ordinary course of 
business (and which such party seeks to maintain in confidence) 
and that falls into one or more of the following descriptive 
categories: 
 

a. trade secrets and commercial or financial information obtained 
from a person or business where the trade secrets or information 
are proprietary or privileged, or where disclosure of the trade 
secrets or information is likely to cause competitive harm; 
 

b. materials concerning critical infrastructure, the disclosure of which 
could adversely affect public safety and/or security; 
 

c. private personnel information, except for executive compensation 
already disclosed in Securities and Exchange Commission filings; 
and 
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d. such other categories of documents and information as are 
recognized as confidential under applicable law, by ruling of the 
ALJs, or by order of the Commission in this proceeding. 
 
Nothing shall be considered confidential if it is viewable from 
public locations, has been publicly disclosed previously, or 
lawfully received from other sources. 
 

Similarly, in Docket No. 09-0319, the ongoing rate proceeding for Illinois-American 

Water Company, the Commission determined that a more precise definition of “Confidential” 

was appropriate: 

“Confidential Information” as used herein includes all information, 
documents, and things, which, in the good faith opinion of the 
Producing party, constitutes or contains research, development, 
financial, commercial, marketing or business information of a 
technical or non-technical nature, trade secrets, and know-how, the 
disclosure of which is likely to have the effect of substantially 
harming the competitive position of the Producing Party. It 
includes such categories of documents and information as are 
recognized as trade secrets under the Illinois Trade Secret Act, 765 
ILCS 1065/2(d), under other applicable law, or by Order of the 
Administrative Law Judges or the Commission. Confidential 
Information shall also include materials concerning critical 
infrastructure the disclosure of which could adversely affect public 
safety and/or security, private personnel information, personally 
identifiable customer information (including, without limitation, 
their names, addresses, and telephone numbers), and information 
which is otherwise prohibited from public disclosure by state or 
federal law. “Confidential” shall exclude data or information that 
has become available to parties or the public without breach of the 
Protective Order. 

 

 Each of these definitions more closely adheres to judicially–recognizable and statutory 

requirements, and is far superior to the one ComEd proposes.  CUB, therefore, requests that 

either of these definitions be substituted for ComEd’s proposed definition in Paragraph 2 of the 

proposed Protective Order.  
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WHEREFORE, the Citizens Utility Board respectfully requests that, should the 

Commission adopt ComEd's proposed Protective Order, it also adopt those modification to the 

proposed definition of “Confidential” set forth above. 

Respectfully Submitted 

CITIZENS UTILITY BOARD 

  

       
      Julie Soderna 
      Director of Litigation 
      Kavita C. Athanikar 
      Attorney 
      309 W. Washington Street 
      Suite 800 
      Chicago, Illinois 60606 
      312-263-4282 
      jsoderna@citizensutilityboard.org 

kathanikar@citizensutiltyboard.org  

 


