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NOW COME the People of the State of Illinois (“the People”), by Lisa Madigan, 

Attorney General of the State of Illinois (“the AG”), and AARP, pursuant to Section 

200.830 of the Illinois Commerce Commission’s (“the Commission” or “ICC”) rules, 83 

Ill. Admin. Code Part 200.830, to file this Brief on Exceptions to the Administrative Law 

Judge’s (“ALJ”) Proposed Order of September 25, 2009 (“Proposed Order”) regarding 

the request of Commonwealth Edison Company (“ComEd” or “the Company”) for 

approval of an Advanced Metering Infrastructure pilot and associated tariffs.  The 

People and AARP continue to recommend a smaller and more focused pilot of both the 

Advanced Meter Infrastructure (“AMI”) technology and the Customer Applications 

Program.  While ComEd has worked closely with stakeholders in the development of 

its proposals, ComEd has not shown why such an extensive test of customer 

applications is both necessary and appropriate at this time, particularly in light of the 

Company’s belief no formal evaluation of the pilot project will be done.  ComEd 

customers are being asked to support this project through a multi-million dollar cost 

recovery rider.  If no business case comparing the costs and benefits of a potential full-

deployment of an AMI system throughout ComEd’s service territory will be developed, 

the ICC have lost a valuable opportunity to learn the central question it asked in Docket 

07-0566: does this technology reduce operational expenses for the utility and energy 

usage/energy bills for the customers?   

The Proposed Order appropriately limits the number of meters to those involved 

in either the utility-AMI operational test or the Customer Applications Program.  
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Proposed Order at 18-19.  The Proposed Order recognizes the valuable service provided 

to consumers and ComEd by continuing the practice of a premise visit is required at the 

time of disconnection of service.  Proposed Order at 33.   

The People and AARP take exception here specifically to three findings of the 

Proposed Order: 

1. That rider recovery is appropriate for the operations and maintenance expense 

(“O&M”) associated with the customer applications pilot (Proposed Order at 16-

17); 

2. That the amortization period for replaced or retired meters be changed from ten 

years to the Company’s own 13 year projected lifespan (Proposed Order at 26); 

3. That the cost of the customer applications pilot should be allocated based on 

class-specific manner mirroring that of the Rider EDA (Proposed Order at 40-42); 

and 

4. That no formal evaluation, including a projection of the costs and impacts of a 

potential full-scale deployment of AMI, be made (Proposed Order at 54).  

I. THE PROPOSED ORDER’S CONCLUSIONS REGARDING RIDERS ARE 
INCORRECT.   

As noted above and in the AG/AARP brief, Illinois courts have held that all 

riders are “closely scrutinized because of the danger of single-issue ratemaking,” which 

is “prohibited because it considers changes in isolation, thereby ignoring potentially 

offsetting considerations and risking understatement or overstatement of the overall 
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revenue requirement.”  City of Chicago v. Ill. Commerce Comm’n, 281 Ill.App.3d 617, 627 

(1st Dist. 1996).  Special circumstances must be present to justify a rider, such as when 

the utility must meet “unexpected, volatile or fluctuating expenses.”  A. Finkl & Sons v. 

Illinois Commerce Comm’n, 250 Ill.App. 3d 317, 327 (1st. Dist. 1993).    

The Proposed Order’s conclusion to permit rider recovery of the pilot because it 

“is an anomaly” and that “the costs it imposes upon ratepayers are minimal” do not 

justify rider approval.  The pilot costs at issue are not unexpected, volatile or fluctuating” 

in any sense of the phrase.  ComEd has control over the amount to be spent on this 

pilot.  The costs are certain, as well.    

The Proposed Order distinguishes the Finkl ruling by noting that the dollars at 

issue are expenses and not lost revenues, as was the case in the Finkl decision.  Proposed 

Order at 24.  The Proposed Order is wrong on that point.  While the Finkl Court did rule 

that lost revenues cannot be recovered through a rider “runs afoul of basic ratemaking 

principles” (250 Ill.App.3d at 329) and that “ratepayers are not to pay certain costs 

unless they directly benefit from them, “ the Court’s conclusion that the rider at issue 

constituted illegal single-issue ratemaking specifically addressed the rider at issue’s 

recover of demand side management expenses.  See Finkl , 250 Ill.App.3d at 326.  The 

Court stated: 

In the present case, the Commission authorized Edison to charge customers for 
DSM program costs without considering whether other factors offset the need for 
additional charges.  The order violates the prohibition against single-issue 
ratemaking.  The order thereby isolates one operating expense for full recovery 
without considering whether changes in other expenses or increased sales and 
income obviate the need for increased charges to consumers, which may result 
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impermissibly in ratepayers facing additional charges for direct and indirect 
additional revenues to cover Edison’s expenses and pay a return to investors.  

Finkl, 250 Ill.App.3d at 326.    

The Proposed Order also errs as a matter of law when it concludes that “the 

prohibition against single-issue ratemaking requires only that, in a general base rate 

proceeding, this Commission must examine all elements of a utility’s revenue 

requirement, including its return on investment.”  This assertion suggests that the 

Commission concerns about single-issue ratemaking can only be raised in a rate case.  

That interpretation of the prohibition is simply wrong.  The Finkl decision involved the 

Commission’s approval of the DSM rider in question outside of a rate case.  Taken to its 

logical extreme, the Proposed Order’s conclusion on this point would prohibit a party 

from challenging a rider proposal on single-issue ratemaking grounds any time a utility 

files a proposal outside of a rate case.  The rule against single-issue ratemaking was 

defined by the Illinois Supreme Court in Business & Professional People for the Public 

Interest v. Illinois Commerce Comm’n, 146 Ill.2d 175, 244 (1991) (“BPI II”) and never 

limited its application to rate cases only.  The Court stated: 

The rule against single-issue ratemaking recognizes that the revenue formula is 
designed to determine the revenue requirement based on the aggregate costs and 
demand of the utility.  Therefore, it would be improper to consider changes to 
components of the revenue requirement in isolation.  

BPI II, 146 Ill.2d at 244. The Court noted that a utility’s revenue requirement might be 

overstated it rates were increased based solely on a single expense “without first 

considering changes to other elements of the revenue formula.”  Id.   In no case -- 
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including the Citizens Utility Board case cited in the Proposed Order -- have Illinois 

courts limited examination of this ratemaking principle to rate cases only.    

The People and AARP urge the Commission to modify the Proposed Order on 

this point and reject the proposed rider recovery of the Customer Applications pilot.  

The People and AARP continue to oppose the use of riders to recover costs associated 

with infrastructure investments.  As noted in the AG/AARP Initial Brief in this docket, 

the People filed an appeal of the ICC’s Final Order in Docket No. 07-0566 which is 

pending in the 2nd district of the Illinois Appellate Court as No. 2-08-0959.  Among other 

issues, the People challenged the appropriateness of rider recovery on several grounds.  

The People’s briefs argue that Rider AMP does not meet the general criteria relied upon 

by regulators to determine when rider recovery is appropriate, such as size in 

comparison to a utility’s overall revenue requirement, volatility of the costs involved, 

and the ability of the utility’s management to control the costs in question.  The People’s 

position in this case is that the rider as approved in that docket is illegal.  Should the 

Appellate Court rule in the People’s favor, the People reserve the right to challenge the 

authority of the Commission to approve Rider AMP and Rider AMP-CA in this docket.  

With respect to expansion of the rider to recover the Customer Applications 

portion of the pilot, the Commission limited the recovery of rider expenses to the capital 

costs associated with Phase 0 investment in the 07-0566 rate order.  According to 

ComEd witness Crumrine, the intent of the Rider SMP proposal was “to treat the capital 

costs of these projects in a similar manner as the Commission would in a rate case, but 
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with more timely recovery between rate cases.”  Final Order at 110; ComEd Ex. 11.0 at 

17.  The Commission’s approval of the pared-down Rider SMP (now called Rider AMP) 

addressed only the recovery of capital costs of new AMI technology, not related O&M 

expenses.  In an Amendatory Order dated November 3, 2008, the Commission revised 

its Final Order to state that the costs of the Phase 0 AMI workshops “ may be 

capitalized and recovered through the system modernization rider on [an] amortized 

basis.”  Again, capitalization was specifically mentioned, without any suggestion that 

expensing of costs was to be recovered. 

As noted in the AG/AARP Initial Brief, Illinois courts have outlined specific 

guidelines for Commission approval of riders that limit the use of these extraordinary 

ratemaking mechanisms.  These decisions make clear that the Commission does not 

have unfettered discretion to set rates through riders.  Riders inherently undermine the 

rules against single issue and retroactive ratemaking, and they contradict the 

fundamental principle that rates should be based on a comprehensive test year.  This is 

why the Commission in its ComEd rate order described ComEd=s proposed rider as a 

Aspecial recovery;@ Final Order at 138, ICC Docket No. 07-0566, in other words, outside 

the traditional ratemaking procedures.   

To be clear, the circumstances that warrant rider treatment are narrow and 

limited.   All riders are “closely scrutinized because of the danger of single-issue 

ratemaking,” which is “prohibited because it considers changes in isolation, thereby 

ignoring potentially offsetting considerations and risking understatement or 
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overstatement of the overall revenue requirement.”  City of Chicago v. Illinois Commerce 

Comm’n, 281 Ill.App.3d 617, 627 (1st Dist. 1996).  Illinois courts have allowed the use of 

riders to recover Aunexpected, volatile or fluctuating expenses@ that by their nature do 

not lend themselves to representative sampling in a single test year.  Citizens Utility Bd. 

v. Ill. Commerce Comm=n (Citizens Util. Bd.), 166 Ill. 2d 111, 138-139, 651 N.E.2d 1089 

(1995) (rider appropriate for recovery of Auncertain and variable@ expenses associated 

with coal-tar cleanup remediation required by federal statute); see also A. Finkl & Sons 

Co. v. Ill. Commerce Comm=n, 250 Ill. App. 3d 317, 327, 620 N.E.2d 1141 (1st Dist. 1993) 

(ARiders are useful in alleviating the burden imposed upon a utility in meeting 

unexpected, volatile or fluctuating expenses.@) (emphasis in original); City of Chicago v. Ill. 

Commerce Comm=n (City of Chicago II), 264 Ill. App. 3d 403, 405, 636 N.E.2d 704 (1st Dist. 

1993) (rider appropriate Afor recovery of costs that are uncertain in duration, timing or 

amount@); City of Chicago v. Ill. Commerce Comm=n (City of Chicago I), 13 Ill. 2d 607, 150 

N.E.2d 776 (1958) (accepting rider to accommodate fluctuating wholesale rates for 

natural gas).   

Second, Illinois courts have permitted riders to recover such pass-through cost 

items as expenses or fees required by statute or ordinance to all ratepayers or a subset of 

customers.  See Citizens Util. Bd., 166 Ill.2d at 138-139; City of Chicago v. Illinois Commerce 

Comm=n, 281 Ill. App. 3d 617, 627 (1st. Dist. 1996) (rider recovery of franchise fees to be 

charged to residents of municipalities assessing the fees did not constitute single-issue 

ratemaking).  See City of Chicago II, 264 Ill. App. 3d at 410 (ARider 28 allows Edison to 
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look to those who cause costs to pay for them.@); City of Chicago v. Ill. Commerce Comm=n 

(City of Chicago I), 13 Ill. 2d 607, 150 N.E.2d 776 (accepting rider to accommodate 

fluctuating wholesale rates for natural gas).  In addition, the Public Utilities Act 

expressly provides exceptions for utility cost recovery outside of rate case proceedings.  

See, e.g., 220 ILCS 5/9-220(a) (2008), 220 ILCS 5/9-220.1 (2008), 220 ILCS 5/9-220.2 

(authorizing surcharges for fuel, environmental remediation, and water and sewage 

infrastructure costs).  More recently, the Legislature authorized rider recovery of energy 

efficiency program expenses (220 ILCS 5/8-103(e), 220 ILCS 5/8-104(e)) and incremental 

bad debt (220 ILCS 5/19-145). 

In the instant docket, ComEd never attempted to argue that its proposed 

expansion of Rider AMP fits into any of these judicially recognized or statutorily 

authorized categories appropriate for rider treatment.  Instead, Mr. Hemphill opines 

that “[b]ecause of the unique features of the Pilot – its speed, its experimental nature, 

and the uncertainty as to whether many of these costs will ever be reflected in any 

general rate case test year – ComEd is not guaranteed recovery of these prudent and 

reasonable costs in the absence of a rider.”  ComEd Ex. 8.0 at 13.  Indeed, the Company 

states it will not conduct a Customer Applications test as a part of the broader pilot if 

the Commission does not authorize expansion of Rider AMP.  The Commission should 

reject that veiled threat as well as the proposed rider expansion. 

It should be noted, too, that the ALJ’s observation that “the costs are minimal” is 

not a basis for approving rider recovery of costs.  The cost of this pilot exceeds $70 
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million.  Evaluating the reasonableness and prudency of particular expense items, not 

to mention whether the cost should be recovered through a rider, is not a function of 

evaluation how they impact customer bills when spread across a utility’s customer base.   

Proposed Language 

In accordance with the arguments set forth above, the People/AARP request 

Commission to strike the language under the heading “Analysis and Conclusions” at 

page 24 and the top of page 25 and replace it with the following conclusion: 

The program here is a pilot program, which may be funded in part by 
federal stimulus dollars.  In that sense, it is an anomaly, in that it imposes 
the cost of this program for a limited period of time.  And, the costs that it 
imposes upon ratepayers are minimal.  

  

In A Finkl & Sons Company and Citizens Utility Board v. Illinois Commerce 
Commission and Commonwealth Edison Company, 620 N.E.2d 1141, 250 
Ill.App.3d 317, 328 (1st Dist. 1993), this Commission issued an order that 
allowed an electric supplier to recover its lost earnings, due to 
implementation of demand-side programs (“DSMs”) from its DSM 
customers, via a rider.  Demand-side programs, the Appellate Court 
noted, reduce the use of electricity and influence the distribution of a 
utility’s total electricity demand over time.  The Appellate Court concluded 
in Finkl, that charging ratepayers for lost revenue, due to a decrease 
demand from this DSM program, vitiates the goal of reducing energy costs 
by reducing demand.  A. Finkl & Sons, 250 Ill. App. 3d at 320, 328-29.  

  

It also concluded that the lost revenue charge did not reflect the cost of 
providing service, and, it did not reflect a cost that benefits ratepayers.  
According to the Appellate Court, this charge added to the utility’s 
revenues, without regard to whether its demand or revenues increased 
because of factors that were unrelated to DSM programs. The Finkl Court 
further ruled that, because no test year was used in developing this rider, 
this Commission could not determine whether any increase in DSM 
expenditures would be offset by a decrease in other expenditures that 
were currently reflected in its revenue requirement.  Id. at 330-331.    

  

We also note that the subject of Finkl was revenue, not recuperation of 
costs incurred.  Revenues are not the same as recuperation of costs.  
Revenues are income.  (Merriem-Webster.com). A “cost” on the other 
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hand, is the price that is paid for something.  (Id.).  In fact, the Finkl Court 
specifically noted that the charge imposed in that case did not reflect the 
cost of service.  A. Finkl & Sons, 250 Ill. App. 3d at 330-31.

  
While we agree that generally, use of a rider should be sparing, it is well-
settled that use of a rider is an appropriate mechanism that does not 
constitute single-issue ratemaking, as, the prohibition against single-issue 
ratemaking requires only that, in a general base rate proceeding, this 
Commission must examine all elements of a utility’s revenue requirement, 
including its return on investment.  The prohibition against single-issue 
ratemaking does not circumscribe this Commission’s ability to approve 
direct recovery of a particular cost through a rider.  Citizens Utility Board v. 
Ill. Commerce Comm., 166 Ill. 2d 111, 137-38, 651 N.E. 2d 1089 (1995).  
We find that Rider recovery of the pilot program in this instance is legal 
and should be adopted.   

 

As noted in the AG/AARP Initial Brief, Illinois courts have outlined specific 
guidelines for Commission approval of riders that limit the use of these 
extraordinary ratemaking mechanisms.  These decisions make clear that 
the Commission does not have unfettered discretion to set rates through 
riders.  Riders inherently undermine the rules against single issue and 
retroactive ratemaking, and they contradict the fundamental principle that 
rates should be based on a comprehensive test year.  

  

Illinois courts have held that all riders are “closely scrutinized because of 
the danger of single-issue ratemaking,” which is “prohibited because it 
considers changes in isolation, thereby ignoring potentially offsetting 
considerations and risking understatement or overstatement of the overall 
revenue requirement.”  City of Chicago v. Ill. Commerce Comm’n, 281 
Ill.App.3d 617, 627 (1st Dist. 1996).  Special circumstances must be 
present to justify a rider, such as when the utility must meet “unexpected, 
volatile or fluctuating expenses.”  A. Finkl & Sons v. Illinois Commerce 
Comm’n, 250 Ill.App. 3d 317, 327 (1st. Dist. 1993).  

  

  Illinois courts have also permitted riders to recover such pass-through 
cost items as expenses or fees required by statute or ordinance to all 
ratepayers or a subset of customers.  See Citizens Util. Bd., 166 Ill.2d at 
138-139; City of Chicago v. Illinois Commerce Comm=n, 281 Ill. App. 3d 
617, 627 (1st. Dist. 1996) (rider recovery of franchise fees to be charged to 
residents of municipalities assessing the fees did not constitute single-
issue ratemaking).  See City of Chicago II, 264 Ill. App. 3d at 410 (ARider 
28 allows Edison to look to those who cause costs to pay for them.@); City 
of Chicago v. Ill. Commerce Comm=n (City of Chicago I), 13 Ill. 2d 607, 
150 N.E.2d 776 (accepting rider to accommodate fluctuating wholesale 
rates for natural gas).  In addition, the Public Utilities Act expressly 
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provides exceptions for utility cost recovery outside of rate case 
proceedings.  See, e.g., 220 ILCS 5/9-220 (a) (2008), 220 ILCS 5/9-220.1 
(2008), 220 ILCS 5/9-220.2 (authorizing surcharges for fuel, 
environmental remediation, and water and sewage infrastructure costs).  
More recently, the Legislature authorized rider recovery of energy 
efficiency program expenses (220 ILCS 5/8-103(e), 220 ILCS 5/8-104(e)) 
and incremental bad debt (220 ILCS 5/19-145).

  

In the instant docket, ComEd never attempted to argue that its proposed 
expansion of Rider AMP fits into any of these judicially recognized or 
statutorily authorized categories appropriate for rider treatment.  Instead, 
Mr. Hemphill opines that “[b]ecause of the unique features of the Pilot – its 
speed, its experimental nature, and the uncertainty as to whether many of 
these costs will ever be reflected in any general rate case test year –

 

ComEd is not guaranteed recovery of these prudent and reasonable costs 
in the absence of a rider.”  ComEd Ex. 8.0 at 13.  Indeed, the Company 
states it will not conduct a Customer Applications test as a part of the 
broader pilot if the Commission does not authorize expansion of Rider 
AMP.  

  

ComEd is free to adjust the size of its proposed Customer Applications 
pilot to a size it can afford.  The Commission declines to permit rider 
recovery of these expenses, given Illinois law which controls when riders 
are appropriately used and the facts of this case. 

   

II. RECOVERY OF OPERATIONS AND MAINTENANCE EXPENSES 
ASSOCIATED WITH THE CUSTOMER APPLICATIONS PILOT SHOULD 
BE REJECTED.  

At page 16 of the Proposed Order, the ALJ concludes that it is appropriate for 

ratepayers to “foot the bill” for the estimated $12.6 million of operational and 

maintenance (“O&M”) expenses associated with its proposed Customer Applications 

Pilot beyond the capital costs in the pilot infrastructure investment approved by the 

Commission in ICC Docket No. 07-0566 through a rider.  The Proposed Order notes that 

if ComEd did not seek rider recovery of these costs and expenses, and the costs and 
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expenses were incurred in a year that was not a test year for a rate case, “ComEd would 

not be able to recover the cost of this program from ratepayers.”  Proposed Order at 16.  

This hypothetical, however, cannot form the basis for finding that rider recovery 

is appropriate.    ComEd has control over whether these costs are recovered in a rate 

case.  The Company is free to file a rate case that utilizes a test year in which the 

majority of the expenses are incurred.  Also, AG/AARP noted previously, the Company 

is free to trim what is a very extensive Customer Applications pilot.    

In addition, these costs are not so large as to merit special rider cost recovery.  As 

noted by AG/AARP witness Brosch, it is not unusual for utility O&M expenses to 

fluctuate significantly from month to month and year to year, as new programs and 

priorities are initiated while others are completed or discontinued:   

For example, programmatic work on vegetation management or software 
development projects can cause significant changes in discrete types and 
amounts of expenses in any particular year.  Similarly, as noted in Docket No. 07-
0566, storm restoration costs are incurred erratically and in patterns that are 
difficult to predict. However, what is important for ratemaking is that the overall 
level of total expenses and the return on and of rate base (rate of return and 
depreciation) remain reasonably aligned with the overall level of utility sales 
revenues. When revenues and overall costs become misaligned, rate cases are 
required to correct the imbalances.    

AG/AARP Ex. 1.0 at 9.  The Company, which has the burden of showing extraordinary 

rate recovery is needed, failed to show that the $12 million in O&M expenses was 

something out of the ordinary ebb and flow of utility expenses on an annual basis. 

The Proposed Order also dismisses AG/AARP’s argument that ComEd’s own 

financial projections for 2009 suggest that the Company can afford to pay for the $12 
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million expense without rider recovery, noting that “ComEd’s financial projections for 

2009 do not guarantee its financial condition in 2010, which is when a good portion of 

the Customer Applications Program will occur.”   Proposed Order at 17.  This 

observation is likewise flawed.  Mr. Brosch testified that the Company has some $125 

million in discretionary spending that it recently determined it would not spend in 

2009.    AG/AARP Ex. 1.0 at 13; AG/AARP Ex. 1.3.  Clearly, company expenses ebb and 

flow, and the notion that ComEd cannot finance a pilot that it continues to expand at 

ratepayer expense, based on its application for American Recovery and Reinvestment 

(“ARRA”) smart grid demonstration funds that is the subject of ICC Docket No. 09-

0407,  has not been proven.   

Proposed Exceptions: 

In accordance with the arguments set forth above, the People/AARP request the 

Commission to strike the language under the heading “Analysis and Conclusions” at 

the bottom of page 16 and the top of page 17 and replace it with the following 

conclusion: 

We disagree with the AG and AARP on this issue.  If ComEd were to file 
another rate case and seek the cost of the Customer Applications 
Program in that rate case, ratepayers would still “foot the bill,” in that, 
ratepayers would still pay for all of, or at least part of, this project.  If 
ComEd did not seek Rider recovery of these costs and expenses, and, the 
costs and expenses were incurred in a year that was not a test year for a 
rate case, ComEd would not be able to recover the cost of this program 
from ratepayers.  

  

Without deciding whether ComEd can afford to absorb the cost of the 
Customer Applications Program, we note, as an evidentiary matter, that 
merely because ComEd has reduced some of its costs for 2009 does not 
establish that it has approximately $12.6 million to spend on a pilot project, 



09-0263 Brief on Exceptions of the People of the State of Illinois and AARP 
September 30, 2009  

16

 
which is approximately what consumers will pay for the Customer 
Applications Program.  This is true because an estimate of certain cost 
reductions, without more, does not take into account unanticipated 
expenses and it does not reflect a company’s whole financial picture.

  
The AG/AARP overlook the fact ComEd, in fact, is only seeking ratepayer 
recovery of approximately $12.6 million.  The total estimated cost of the 
Customer Applications program is $21,540,6870.  Approximately $8.5 
million is not being passed on to consumers.  We further note that this 
project will be “up and running” in 2010.  ComEd’s financial projections for 
2009 do not guarantee its financial condition in 2010, which is when a 
good portion of the Customer Applications Program will occur.  

  

We also note that the AG/AARP’s approach does not encourage utilities to 
try new ways to hold down or reduce consumers’ utility costs.  Utilities will 
be more likely to embrace innovation regarding this type of customer-
oriented expenditure, if they have some assurance that reasonably-
incurred costs spent on such innovation will be approved by this 
Commission.   

  

We agree with the AG/AARP position that the Commission’s decision in 
ICC Docket No. 07-0566 limited rider recovery of pilot expenses to the 
capital costs (and workshop costs) of the relevant infrastructure.  In 
addition, the Commission notes that ComEd has the burden of proving 
proposed rates are reasonable under Section 9-201 of the Public Utilities 
Act.  Certain fiscal decisions by the Company in the past year suggest that 
ComEd’s operational budget is dynamic.  Ratepayers should not be forced 
to finance through a rider portions of an experiment that the Commission 
never envisioned in the 07-0566 Order.

  

Moreover, Illinois courts have held that all riders are “closely scrutinized 
because of the danger of single-issue ratemaking,” which is “prohibited 
because it considers changes in isolation, thereby ignoring potentially 
offsetting considerations and risking understatement or overstatement of 
the overall revenue requirement.”  City of Chicago v. Ill. Commerce 
Commm’n, 281 Ill.App.3d 617, 627 (1st Dist. 1996).  Special circumstances 
must be present to justify a rider, such as when the utility must meet 
“unexpected, volatile or fluctuating expenses.”  A. Finkl & Sons v. Illinois 
Commerce Comm’n, 250 Ill.App. 3d 317, 327 (1st. Dist. 1993).  In the 
instant docket, the Company states it will not conduct a Customer 
Applications test as a part of the broader pilot if the Commission does not 
authorize expansion of Rider AMP.  That is the sole basis for its position 
that a rider is necessary.  The Commission declines, however, in light of 
Illinois law on when riders are appropriate, as well as the Order in Docket 
No. 07-0566, to expand Rider AMP.  
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III. THE PROPOSED AMORTIZATION PERIOD FOR REPLACED/RETIRED 

METERS SHOULD BE ADJUSTED TO MATCH THE COMPANY’S 
PROJECTED LIFESPAN.  

The Proposed Order allows for a 10 year amortization period for retired meters, 

Proposed Order at 26, even though Com Ed states, “The average life of these meters, 

however, is 13.69 years.” ComEd Posttrial Brief at 36.  The facts presented here 

demonstrate a 13 year amortization period should be used. A 10 year amortization 

period should not be favored over the more accurate 13 year period just because the 

dollar difference is measured in six figures instead of seven. 

The Proposed Order’s adoption of a 10-year amortization rate for retired meters 

is not supported by the record evidence.  At page 26, the ALJ concluded, “the estimated 

cost of the meters will be reconciled to match the actual amount incurred by ComEd 

that is in the reconciliation proceeding(s) regarding this pilot program.”  Proposed 

Order at 26.  The Proposed Order also notes that ratepayers “should incur no, or 

minimal, additional cost as a result of a shorter (10 versus 13) amortization period.”  Id.   

While the People and AARP commend the ALJ for clearly limiting this 

conclusion to this docket, the rationale behind the conclusion is faulty.  ComEd witness 

Fruehe estimates the remaining life of the meters being retired is 13.69 years.  ComEd 

Ex. 15.0 at 7.   

AG/AARP witness Michael Brosch offers a more balanced option for the 

Commission to choose: amortization of the regulatory asset containing retired meter 

costs over 13 years, the estimated remaining recovery life for these assets under the 
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Company’s own recently completed depreciation study.  AG/AARP Ex. 1.0 at 25.  As 

he notes, any amortization period shorter than 13 years would have the effect of 

“amplifying the cost burden upon ratepayers of the AMI project, relative to current 

regulation, even though ComEd faces no risk of non-recovery once regulatory asset 

accounting is granted for these assets.”  AG/AARP Ex. 1.0 at 26.   

Furthermore, as pointed out by Mr. Brosch, ComEd expects to be able to 

completely retire the meters that are removed as an ordinary loss for income tax 

deduction purposes, creating large immediate income tax deductions and tax savings 

benefits for its shareholders.  According to ComEd’s response to Data Request No. AG 

(MLB) 2.02, the estimated income tax deductions resulting from such retirement losses 

will exceed $3.4 million by the second quarter of 2010.  AG/AARP Ex. 1.8 (ComEd 

Response to Data Request No AG (MLB) 2.02, parts a and b).  Yet, the retired meters 

would remain in rate base until such costs were explicitly removed in a next rate case at 

the same time the cash flow benefits from immediate income tax deductions were 

retained for shareholders.  ComEd Ex. 5.0 at 7.  The longer amortization period 

provides equitable consideration for the meter retirement tax deduction cash flow 

benefits that ComEd would not immediately share with its ratepayers under Rider 

AMP.  Mr. Brosch’s recommended 13-year approach is reasonable and prudent, and 

should be adopted here.   
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Proposed Language 

Analysis and Conclusions  

We conclude that a 10-year amortization period should be applied here.  As 
Staff pointed out, the estimated cost of the meters will be reconciled to 
match the actual amount incurred by ComEd that is in the reconciliation 
proceeding(s) regarding this pilot program.  Therefore, ratepayers should 
incur no, or very minimal, additional cost as a result of a shorter (10 versus 
13) amortization period.  The amortization period for these meters will be 10 
years.  

  

However, this determination is solely based upon the facts presented here.  
If different facts are presented in other dockets regarding AMI technology or 
other ARRA-funded projects which warrant a different conclusion, the 
conclusion here shall not operate to preclude a different result. 

  

AG/AARP witness Michael Brosch offers a more balanced option for the 
Commission to choose: amortization of the regulatory asset containing 
retired meter costs over 13 years, the estimated remaining recovery life for 
these assets under the Company’s own recently completed depreciation 
study.  AG/AARP Ex. 1.0 at 25.  As he notes, any amortization period 
shorter than 13 years would have the effect of “amplifying the cost burden 
upon ratepayers of the AMI project, relative to current regulation, even 
though ComEd faces no risk of non-recovery once regulatory asset 
accounting is granted for these assets.”  AG/AARP Ex. 1.0 at 26.  The 
Commission hereby adopts Mr. Brosch’s well-reasoned recommendation.

  

IV. INDUSTRIAL AND TRANSPORTATION CUSTOMERS SHOULD SHARE 
IN THE COST RECOVERY OF THE PILOT.   

The Proposed Order rejects the argument of ICC Staff and ComEd that since all 

customers will benefit from the operational, financial and reliability gains of the pilot, 

all customers should share in the cost of the pilot.  Proposed Order at 35, 41.  Instead of 

directly addressing the merits of this argument, the Proposed Order adopts an 

alternative: a cost-sharing mechanism used in ICC Docket No. 07-0540 to allocate the 

costs of ComEd’s energy efficiency program.  Id. at 41.  The Proposed Order is clear that 
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the intention is to ensure that ComEd customers support the pilot program in amounts 

commensurate with what they can expect to receive in the way of “actual, tangible 

benefits.”  Id. at 42. 

Such a conclusion misses the point of a pilot program, and inaccurately equates 

an AMI pilot – testing not only customer applications but operational impacts of an 

AMI system – with energy efficiency programs targeted at specific customer classes.  

The proposed AMI pilot and Customer Applications Program is a test – no more and no 

less.  While ComEd and Staff might well expect all customers to benefit from 

operational savings that reduce cost for everyone, and might well imagine industrial 

customers in particular to benefit from improved reliability and system outage 

notifications, the purpose of a pilot is to prove whether or not those assumptions are 

real.  Just as with residential customers, the pilot in and of itself might not produce any 

direct “actual and tangible benefits.”  However, there is no evidence that industrial 

customers won’t benefit, and every expectation that they will.  ComEd witness 

Hemphill pointed out all of the general system benefits that may be created through the 

pilot.  ComEd Ex. 8.0 at 34-35.  In light of the alleged benefits that may be triggered by 

AMI to be tested in the pilot, including reduction in energy usage and peak load, it is 

appropriate and reasonable for these industrial and transportation classes to share in 

the expense. 

The Commission’s own Final Order in ICC Docket No. 07-0540 acknowledge that 

“all consumers will benefit equally from imposition of [energy efficiency goals] as 
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[they] attempt to confer cleaner air, less peak demand, and less of a need for new 

generation and other costs in an equal manner.”  Final Order, February 6, 2006, ICC 

Docket No. 07-0540 at 38.  The very purpose of a pilot is to confirm the expectations of 

the Commission, Staff and the Company.  Only then, as the Proposed Order correctly 

states, can it be concluded what customer classes are receiving real and immediate 

benefits from a program.  Proposed Order at 42.   

The People and AARP recommend the Proposed Order be modified at Pages 41-

42 to accept the recommendation of the Company and ICC Staff, and equally apportion 

the costs of the Customer Applications Program among ComEd customers. 

Proposed Language 

In accordance with the arguments set forth above, the People/AARP request the 

Proposed Order be modified on Pages 41 and 42 as follows:  

However,

 

wWe disagree with Staff’s assertion that the cost of the 
customer applications portion of the program should be borne equally by 
all of the rate classes.  Including commercial and industrial customers in 
such a manner does not reflect what these classes will receive by way of 
tangible benefits from the pilot program.  While we appreciate Mr. Lazare’s 
position that large commercial and industrial customers will benefit from 
the pilot program, in a general sense, as this program is designed to 
encourage reduced consumption of electricity.  As Staff points out, 
reduced consumption reduces prices, which benefits everyone.  The same 
can be said for an energy efficiency program.  Indeed, in a broad sense, 
the pilot program here could be viewed as a type of energy efficiency 
program, as, it encourages the efficient use of electricity and reduced 
energy usage.  We disagree with Staff’s argument that energy efficiency 
programs are conceptually different from the program here.

  

Both types of 
programs are meant to encourage the efficient use of energy, which, in 
turn, lowers the overall cost of electricity and lessens pollution for 
everyone.  However, one of the chief reasons that the general public is 
required to pay for the benefits that energy efficiency programs provide to 
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individuals or entities is to lower the overall cost of energy for everyone.  
220 ILCS 5/8-103.  As such, we reject the proposal by IIEC to allocate 
costs in a manner that mirrors what was done in the ComEd Energy 
Efficiency Plan, docket 07-0540.  

  
Thus, we conclude that the costs should be allocated in a manner that 
mirrors what was done in ComEd’s Energy Efficiency Plan docket, docket 
07-0540.  In that docket, we approved separate cost-recovery 
mechanisms from three different customer classes, residential, small 
commercial and industrial and large commercial and industrial.  These 
mechanisms were based upon the class-specific costs in ComEd’s Energy 
Efficiency Plan.  See, Docket 07-0540, Order of February 6, 2008, at 36-
39.  The IIEC’s proposal here is similar to what was done in docket 07-
0540.

  

In so ruling, we note that it is important to determine what customer 
classes are receiving actual and immediate benefits from a program.  
Additionally, the evidence overwhelming demonstrates that the large 
commercial customers, those that use 400 kW of electricity or more, will 
receive very little in the way of actual, tangible benefits.  We also note that 
many large commercial and industrial customers already have the 
technology and information that this program will provide.  Also, the IIEC’s 
proposal does not let large commercial and industrial customers “off the 
hook” with regard to contributing toward the overall cost of the pilot 
program.  It merely provides that these customer will pay an amount that 
is commensurate with what they receive from this program.  

  

We conclude, therefore, that the IIEC’s proposal is more commensurate 
with cost-causation principles.  It is hereby adopted.  With regard to 
customer

 

classes that are outside the Railroad Class, the weighted meter 
allocator in IIEC Ex. 1.1 shall be used when determining customer costs.    

V. THE PHASE 0 FINAL REPORT MUST INCLUDE A PROJECTION OF THE 
POTENTIAL COSTS AND BENEFITS OF A FULL-SCALE DEPLOYMENT OF 
AMI WHICH IS MADE PUBLICLY REVIEWED.  

The Proposed Order does not include the AG/AARP recommendation to open a 

formal proceeding regarding the final report issued at the end of Phase 0, stating it was 

unclear whether comments or formal proceeding were needed or would be useful.  

Proposed Order at 54.  Nor is ComEd required to identify and quantify where possible 
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the costs and impacts of full-scale AMI implementation on the grounds that no party 

has defined what this would entail.  Id.  The People and AARP believe that first, public 

review of the Phase 0 final report could be limited unless the Company is directed to 

make available during such a review that data upon which the final report is based and 

second, that any final report which does not include an estimation of the potential costs 

and benefits of a full deployment of AMI technologies in the ComEd service territory 

fails to meet the Commission’s needs.  

a. The Phase 0 Final Report Must Be Publicly Reviewed.  

It is clear from the Company’s own comments that public input into the size and 

scope of both the AMI pilot and Customer Applications Program proved valuable.  

ComEd Ex. 6.0 at 2; ComEd Ex. 8.0 at 21-22.  The Commission concluded that public 

review of the Phase 0 final report was critical enough that the entire AMI workshop 

process was help open until such time as ComEd can make available a report which 

assessed the results of Phase 0.  Final Order at 139.  Presumably after the conclusion of 

the AMI workshops, ComEd would review the decision to further expand use of AMI 

in its service territory.  Should the Company find such expansion is warranted, the 

Company will approach the Commission to recover any associated costs.  At that time, 

parties could expect to conduct discovery upon the Phase 0 Final Report and conduct 

their own expert reviews.   

The People and AARP understand that the AMI pilot is a work in progress, and 

appreciate the efforts made by ComEd to meet with stakeholders throughout this 
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process.  However, without a formal evaluation plan on file in this proceeding, and 

without plans to allow formal review and comment on the final report, the value of any 

conclusions in the Phase 0 Final Report is necessarily diminished.  The Company’s 

statement that the final report will “demonstrate[s] the learning that took place during 

the AMI pilot,” Tr. at 127:11-13, leaves doubt as to whether the results submitted by 

ComEd will be sufficiently measured and independently verified. 

Ratepayers will be subsidizing the multi-million dollar pilot programs approved 

in this case, and thus the results of these programs should be open to public review in 

some type of formal proceeding.  If a separate docketed proceeding is not appropriate, 

the People and AARP suggest that the Proposed Order be modified to make clear that 

the AMI workshops must include several sessions devoted to presentation of the Phase 

0 Final Report.  Data used to generate the findings in the final report can be collected fro 

presentation and review during the AMI workshops.  The discussions and 

presentations made at the workshops should be captured by the workshop facilitator, 

and presented to the Commission along with the Phase 0 Final Report.  This will ensure 

that interested parties will have an opportunity to review the data generated from these 

experimental programs, conduct independent evaluations on this data, and that their 

comments will be captured in a formal way for presentation to the Commission.  

ComEd will not be the ultimate interpreter of the results of any AMI pilot or 

customer applications program.  The Commission will have to interpret the pilot’s 

evidence within a formal request for additional meter deployment.  While there is likely 
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to be much agreement among the parties about what the data shows, this case and the 

ongoing Illinois Statewide Smart Grid Collaborative shows the many issues which arise 

when debating the merits of any given technology or rate design proposal.  The 

Commission’s final decision on any request to expand the AMI pilot should be based 

upon record evidence which has been independently reviewed and, if appropriate, 

compared against ComEd’s interpretations at the end of these experimental programs.  

At a minimum, the final order issued in this case should affirm that it is the 

Commission which is the ultimate arbiter of any disputes regarding the interpretation 

and evaluation of the pilot programs approved in this case.  The People and AARP 

suggest the Proposed Order be modified at Page 54 as shown below in III.c. 

b. The Potential Costs and Benefits of Full Deployment of AMI Technology 
Must Be Included in the Phase 0 Final Report.  

The Proposed Order does not “require ComEd to identify and quantify, when 

possible, the costs and impacts of full-scale AMI implementation” because “the 

AG/AARP have not identified what this would entail or what full-scale AMI 

implementation would entail.”  Proposed Order at 54.  Such a statement overlooks the 

very purpose of this pilot as described by the Company in the last rate case and 

approved by the Commission: to “quantify the costs and benefits of full AMI 

deployment.”  Final Order, ICC Docket No. 07-0566 at 139.  As ComEd witness O’Toole 

stated in this proceeding, the “primary goal of the AMI pilot program is to install a 

sufficient quantity of meters to demonstrate and confirm the costs and benefits of AMI 

deployment throughout ComEd’s service territory.”  Proposed Order at 4.  In fact, the 
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basis for rejecting a decrease in the proposed pilot size was that any fewer meters 

deployed would “compromise ComEd’s ability to draw conclusions from the pilot 

program about system-wide AMI deployment.”  Proposed Order at 12.  ComEd witness 

Hemphill defined full deployment as “those customers of Commonwealth Edison that 

should receive an AMI meter and any other associated technology related to that would 

receive it,” giving as an example “if [the Company had] four million customers out 

there that could receive the meters, they would all receive the meters.”  Tr. at 124:6-12. 

It is clear that the Company expects to update the general costs and general 

benefits estimates provided by Sally Clair in the prior rate case with more detailed 

deployment costs as part of its Phase 0 Final Report.  Tr. at 129:13-19.  ComEd witness 

Hemphill testified that he expected the pilot to inform the key question on the table: 

whether the benefits that come from advanced technology outweigh the costs?  Tr. at 

123: 6-12.   

ComEd has made clear what it considers to be the data which will answer that 

question.  ComEd witness O’Toole included a slide describing the AMI business case, 

including expected costs and benefits, ComEd Ex. 13.1, and in testimony detailed 

specific evaluation measurements the pilot will track over five pages with over fifty 

specific data points.  ComEd Ex. 3.0 pages 9 – 14.  The Company has clearly identified 

what metrics it considers important to use in determining whether a business case for 

AMI can be made.  The Commission needs only to order the Company to take data 

collected on those metrics during this pilot and calculate what the costs and benefits 
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might be if, instead of 140,000 meters ComEd had placed AMI meters with all its 

customers.  Again, because the People and AARP believe that such a projection should 

be made in the context of a formal public review of the Phase 0 Final Report, ComEd 

would be have its costs and benefits projections reviewed by all interested parties.  The 

Commission would therefore have a more thorough answer to its key question: if 

asked, should the Commission approve the deployment of an AMI system throughout 

the ComEd service territory? 

The People and AARP request the Proposed Order be modified accordingly at 

Page 54 to direct ComEd to include a projection of the costs and benefits of full 

deployment of the AMI technology used in the pilot throughout the ComEd service 

territory. 

Proposed Language 

In accordance with the arguments set forth above, the People/AARP request the 

Proposed Order be modified on page 54 as follows: 

Analysis and Conclusions  

We decline to require comments on ComEd’s report regarding this 
program, or, to open a formal proceeding regarding this report. There is no 
indication that such comments, or, a formal proceeding, are

 

needed, 
useful or productive. 

  

ComEd has been instructed by the Commission in 
the last rate case to prepare a final report assessing the results of Phase 
0.  Final Order, ICC Docket No. 07-0566 at 139.  In that proceeding, the 
Commission anticipated that this report would be shared with the 
participants in the AMI Workshops, Id., and that the AMI Workshop could 
not conclude until the report was reviewed.  The Commission believes that 
the AMI Workshops have proved instrumental in shaping the pilot to this 
point, and that further review by the AMI Workshop participants of the 
Phase 0 Final Report will ensure the results of the pilot are widely 
disseminated.  To that end, the Commission directs ComEd to present the 
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Phase 0 Final Report, including any associated workpapers, research and 
data, to the AMI Workshop participants for their review and comment.  
Comments, including any formal comments any party might wish to make, 
must be included in the final report prepared by the AMI Workshop 
Facilitator.

  

We continue to encourage ComEd to identify and quantify, when 
possible, the benefits and costs involved with the pilot program.  However, 
we decline to require ComEd to identify the costs and impacts of full-scale 
AMI implementation.  The AG/AARP have not defined what this would 
entail or what full-scale AMI implementation would entail.  We decline to 
order a party to do something when we

 

do not have sufficient information 
to determine what is involved in the task that we are requiring that party to 
do.  ComEd is tracking a number of metrics, identified by Mr. O’Toole in 
his exhibits, which track the projected costs and benefits from use of AMI 
technology.  See, e.g. ComEd Ex. 3.0 at 9-14; ComEd. Ex.13.1. As part of 
its Phase 0 Final Report, ComEd is instructed to use those metrics and 
the results of the pilot to project what the costs and benefits might be if all 
ComEd customers used an AMI meter.    

Conclusion  

For the foregoing reasons, the People request that the Commission enter an order 

approving the proposed AMI pilot and associated tariffs in accordance with the 

recommendations proposed herein.  

Respectfully submitted, 

The People of the State of Illinois 
by LISA MADIGAN, Attorney General 
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