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The People of the State of Illinois, ex rel. Lisa Madigan, Attorney General of the 

State of Illinois (“the People”), the Chicago Transit Authority (“CTA”), the Illinois 

Industrial Energy Consumers (“IIEC”), and the Northeast Illinois Regional Commuter 

Railroad Corporation d/b/a Metra (collectively “the Movants”), by their counsel, pursuant 

to 83 Ill. Admin. Code 200.190, hereby file this Reply to Commonwealth Edison 

Company’s (“ComEd”) Response to Movants’ Motion For Modification of the Schedule 

in the instant docket. 

In its Reply, ComEd claims that delay in Commission approval of its Petition 

beyond the truncated schedule it recommended will compromise the Company’s chances 

to 1) be awarded a grant, 2) accept any grant money awarded and 3) collect all of the 

money promised in any grant award.  ComEd Reply at 2.  But very quickly, the 

Company’s arguments focus on the central issue in this docket:  whether ratepayers 

should be on the hook for nearly $130 million for technology that is untested and that 

ComEd admits it won’t invest in -- even with a 50% cost reduction -- without an advance 

prudency determination and ratepayer financing of the unfunded 50%.  ComEd begins its 

reply restating this position.  ComEd Reply at 2-3.  The message to the Commission is 
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clear:  approve its proposed rider cost recovery tariff (an act in and of itself that arguably 

amounts to declaration that the investment decision was prudent) or risk losing $175 

million in ARRA funds.  The notion that Staff and Intervenors should be allowed 

adequate time to prepare a thorough evaluation of such questionable technology is 

brushed aside as nothing more than “dangerous gambles.”  ComEd Reply at 7.   These 

arguments should be rejected given both the timetable of the DOE award process and the 

review that is required in order to evaluate ComEd’s Petition. 

 

First, ComEd reasserts that it “simply cannot commit the required funds in the 

absence of Commission project approval and the establishment of a mechanism to 

recover its reasonable and prudent costs.”  ComEd Reply at 3.  The Company quotes its 

witness Ross Hemphill, who asserts that any uncertainty “would pose risks too great for 

ComEd to go forward as proposed.”  Id.  These statements underline the need for a 

docket schedule that allows the parties and Staff enough time to examine as thoroughly as 

possible through discovery and expert testimony the reasonableness of asking ratepayers 

to pay for the proposed federal stimulus projects through a rider.  ComEd notes it “will be 

‘on the hook’ once it accepts a grant and work begins.”  Id.   The problem is that 

ComEd’s position in this docket leaves ratepayers on the hook as well.  And intervenors 

are right to be skeptical about financing investment that the Company admits it will not 

invest in even at half off.  

 ComEd points out that the federal stimulus act, the American Reinvestment and 

Recovery Act (“ARRA”) gives preference to activities “that can be started and completed 

expeditiously.”  ComEd Reply at 3.  Movants do not dispute that statement.  However, 
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ComEd’s suggestion that the DOE is somehow standing by and watching this proceeding 

before a grant decision is made is simply wrong.  As noted in Movants’ Motion, ComEd 

will not be prejudiced by a schedule that continues beyond late December.  A decision on 

the grant award is expected 90 days after the application was submitted, according to the 

DOE’s Funding Opportunity Announcement (“FOA”), which puts the award date at early 

November.  FOA (attached as Appendix A) at 43.  Applicants that do not yet have 

regulatory approval are eligible to receive an award, and DOE provides as examples 

“applications that require approvals for cost recovery or dynamic pricing tariffs.” FOA at 

24.  While DOE notes that some or all grant funds may be withheld until regulatory 

approval is obtained, id., DOE’s own deadline for the awarding of funds is September 30, 

2010 (at which time under federal ARRA guidelines any unencumbered ARRA funds are 

returned to the general treasury)1.  In fact, DOE notes that “notice of selection is not 

authorization to begin performance.”  FOA at 44.  The FOA also provides that the federal 

government will reimburse award winners for grant-covered amounts expended through 

September 30, 2015.  FOA at 45-50.      

 Moreover, as noted in Movants’ Motion, DOE is silent on any preferences for the 

source of the required matching funds so long as the grant applicant satisfies 

requirements listed in Appendix 2 of the FOA, which also references the general federal 

guidelines about taking grants from the federal government listed at 10 CFR Part 600 and 

603.  See Motion at 7.  In addition, in a Post Publication Question and Answer, DOE 

made clear that the source of proportion of the funding was not dictated as long as the 

                                                 
1 Recovery Act funds must be reimbursed -  that is, expended or obligated from appropriations under the 
ARRA – by September 30, 2015.  FOA at 45.   
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applicant followed federal guidelines.  See  Q&A of July 14, 2009, Question 15, FOA-

0000058, attached as Appendix B.  

Second, DOE expects to complete all awards of projects under the FOA by 

September 30, 2010.  FOA at 12-13.  All ARRA funds spent under this FOA will be 

spent on a cost reimbursement basis, that is, ComEd must first expend the funds and then 

apply to DOE for reimbursement.  FOA at 50.  The grant funds that have been awarded 

do not have to be spent by that date.  The FOA specifically states that Recovery Act 

funds must be reimbursed -  that is, expended or obligated from appropriations under the 

ARRA – by September 30, 2015.  FOA at 45.   

ComEd’s second point, that it will not be in a position to accept the award money 

if regulatory approval is not granted, is little more than regulatory blackmail and certainly 

is not a basis for rushing this docket.  It is unclear from the Company’s direct testimony 

whether ComEd is asserting it cannot afford to fund the other 50% of the project cost, or 

is simply unwilling to because of the uncertainty surrounding the technology and its 

ability to recoup the investment costs in a future rate case.   

If it is an affordability issue, then it is important to note that ComEd’s own rider 

proposal does not allow for the collection of funds from ratepayers to begin until the 

second quarter of 2010.  ComEd Ex. 7.0 at 11.  Thus, the notion that the Company could 

not begin to fund construction of its CASGrid projects without regulatory approval is 

simply untrue.  However, if the issue is whether ComEd is willing to proceed without 

regulatory approval, then that conundrum raises issues about the prudency of the 

investment and ratepayer funding of the projects that must be explored in a timetable that 

permits adequate discovery and investigation of the projects themselves.  That is a 
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different question than the premise of ComEd’s response, which is that without 

regulatory approval of its Petition, DOE may not award ComEd a grant or may withhold 

smart grid demonstration awards.  

As noted in Movants’ Motion, the first opportunity ComEd has to receive funds 

from DOE is only when the first reimbursement request is sent to DOE, which follows 

the technical review, selection notification and negotiation period described in the FOA.  

There simply is not a point in time where ICC approval of a cost recovery mechanism or 

dynamic pricing tariff becomes an issue before then.   

ComEd’s third point -- that after an award is made, ComEd-designated award 

funds may run out after an award is made, is likewise without merit.  Once an award is 

made, there is no evidence that appropriated funds are subject to be redistributed to other 

applicants due to regulatory approval hurdles.  Again, while the FOA favors projects that 

can be started expeditiously, the awardees have until September of 2015 to be 

reimbursed.  FOA at 13.   

 Finally, ComEd’s claims that the schedule is long enough to permit any 

needed review of its Petition and testimony is mere rhetoric.  A review of the discovery 

requests submitted to date suggests that Staff will not be reviewing the prudency of the 

named projects.  There simply is not enough time for parties to conduct such an 

examination.  The real “gamble” here is that the Commission will enter an Order, 

expeditiously, without findings of fact based on substantial evidence.  The Movants 

respectfully urge the Commission not to embark on such a course.  

 5



 WHEREFORE, for all of the reasons stated above, the Movants respectfully 

request that the Commission extend the schedule approved at the September 23, 2009 

status hearing by adopting the attached schedule.   
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