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 The Illinois Competitive Energy Association (“ICEA”), by one of its attorneys, pursuant 

to Section 200.830 of the Public Utilities Act (the “Act”) and Section 200.820 of the Rules of 

Practice of the Illinois Commerce Commission (“Commission” or “ICC”), hereby submits its 

Brief on Exceptions to the Administrative Law Judges’ (“ALJs”) Proposed Order (“PO”) issued 

September 25, 2009 in the instant proceeding regarding the June 1, 2009 petition of 

Commonwealth Edison Company (“ComEd”) requesting that the Commission: (a) approve 

ComEd’s proposed Advanced Metering Infrastructure (“AMI”) Pilot Program (“AMI Pilot”);  

(b) approve ComEd’s proposed AMI Assessment Customer Applications Plan ("CAP");  

(c) authorize ComEd to file tariff sheets implementing the AMI Pilot and CAP and providing for 

the recovery of certain costs; (d) authorize recovery of the certain costs of the pilot under Rider 

AMP; and (e) approve a waiver of certain Integrated Distribution Company ("IDC") rules.  

I. 

INTRODUCTION 

 ICEA supports the PO’s conclusions that enable ComEd to design pilot programs for 

market research in the area of energy efficiency and demand response, so long as such projects 

are implemented and administered appropriately, comply with Illinois law, and further the 
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State’s goal of fostering competitive retail and wholesale electric markets.  As such, ICEA 

supports implementation of the narrowly defined AMI program envisioned by the Commission 

in Docket No. 07-0566 (the genesis of the instant proceeding).   

 ICEA remains concerned that the PO’s adoption of the proposed ComEd CAP which 

provides beyond-the-meter equipment and supply service could have a negative effect on overall 

retail competition and a chilling effect on extension of the benefits of competition to small 

commercial and residential retail customers -- quite the opposite effect of what was contemplated 

by the Commission when approving the AMI pilot and the legislative mandate that competition 

be promoted in small customer markets.  

 In particular, the CAP design and implementation proposal creates barriers to competition 

through energy rate and equipment subsidies, cash incentives for remaining on the proposed 

energy rates, and hold harmless rate provisions that insulate customers from their energy choices.  

As proposed by ComEd, none of the CAP programs are available to Retail Electric Suppliers 

(“RES”) and their customers.  Leveling the playing field by removing these barriers is relatively 

simple and more likely than not will increase the reliability of the data obtained through the 

beyond the meter equipment and services. The Commission should take this opportunity to 

ensure that the CAP portion of the AMI pilot is consistent with Illinois law and the long-standing 

policy objectives of the State to preserve and promote the competitive retail electric market.   

 Accordingly, ICEA excepts to the PO analysis and conclusion as specifically delineated 

below and requests that: 

1. ComEd be required to notify potential pilot CAP customers of their option to take 

service from a RES; 

2. Customer incentives for pilot program participation should not be forfeited by 

customers selecting a RES; 
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3. Beyond the meter subsidies be eliminated; 

4. Hold harmless billing provisions be eliminated. 

 
 

EXCEPTION NO. 1: The PO Should Be Modified To Require CAP Customer  
     Notification of RES Supply Option 
 

Although the IDC waiver proposed in this case would permit ComEd to promote, 

advertise, or market the AMI pilot CAP, ComEd should not frustrate a customer’s choice of their 

supplier of electric power and energy, and should instead be required to provide customers with a 

balanced view of all of their supply options.  This requirement is clearly consistent with both the 

letter and intent of the Commission’s IDC Rules that utilities not be permitted to unfairly exert 

the influence they have as the incumbent provider.  Moreover, the requirement is particularly 

important here given the “opt-out” and beyond-the-meter nature of ComEd’s CAP program.  

ComEd should be required to inform all customers within the ICC-approved pilot 

footprint, including customers selected for the “opt-out” customer applications, of all of their 

supply options.  Specifically, a customer should be informed of their ability to obtain electric 

power and energy from a RES (identifying the means to locate certified RESs serving ComEd 

customers), as well as the fact that a customer’s initial participation in the pilot will not preclude 

the customer (at any time during the AMI pilot or after its conclusion) from obtaining electric 

power and energy from a RES.  This sort of potential ill effect of the marketing efforts of utility-

sponsored programs was apparently recognized by the Commission and the parties in Docket No. 

08-0411. Commonwealth Edison Company, ICC Docket No. 08-0411 (October 8, 2008). In that 

proceeding, ComEd requested a waiver of the IDC Rules so that it could more vigorously market 

its Residential Real-Time Pricing (“RRTP”) program. The Commission granted the waiver 

subject to several conditions. One such condition was that ComEd inform potential RRTP 
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customers of the availability of similar service from a RES (to the extent a RES had notified 

ComEd of its intent to offer such service). (Id. at 3.) A similar condition is warranted in the 

instant case. 

 Such a requirement would hardly be burdensome in the instant case given the 

promotional communications that ComEd will be making anyway in support of its opt-out pilot 

program.  Accordingly, the language of the PO should be modified as follows: 

The Commission finds that ComEd should not be obligated to affirmatively advise all 
customers in the AMI footprint of their electric supply options.  This is an unreasonable burden 
given the extensive promotional communications that ComEd will be making in support of its 
pilot program.  In addition this is clearly consistent with both the letter and intent of the 
Commission’s IDC rules as well as the Commission’s rulings with regard to RRTP.  
Accordingly, the Commission finds that as with its RRTP, ComEd shall inform potential AMI 
pilot program/CAP customers of the availability of similar service from a RES, and shall indicate 
that a decision to take part in the pilot program shall not affect the customer’s ability to take 
service from a RES in the future. 

 
EXCEPTION NO 2: Customer Incentives For Pilot Program Participation  

    Should Not Be Forfeited By The Selection of a RES 
 
Equally important to a customer’s awareness of its supply options is the customer’s 

freedom to make that election, unencumbered by artificial incentives/disincentives that may 

influence that choice.  Clearly, a customer will be unfairly influenced to keep service with 

ComEd to avoid loss of the $50 incentive. To that end, a customer that has been promised a $50 

payment/credit under Rider AMP-CA in return for participating in the pilot and completing an 

initial and final survey should be entitled to that payment/credit upon completion of the final  

survey even if the customer’s completion of the final survey occurs earlier than scheduled by 

ComEd due to the customer’s decision to  take service from a RES during the duration of the 

pilot.    Likewise, in the event that a retail customer elects to terminate service under Rider AMP-

CA, including switching to a RES, the customer should be permitted to keep any advanced in-

home device (“IHD”) or programmable communicating thermostat (“PCT”) that had been 

installed at such retail customer’s premises.  To the extent practicable, ComEd should be 
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required to offer to modify the remaining IHD and/or PCT to allow for it to reflect the energy 

service offerings of the customer-selected RES.  

Accordingly, the PO should be modified as follows: 

We also find that the ICEA’s request that customers who switch to RES supply in the 
middle of the AMI Pilot be allowed to keep their pilot participation incentives and IHDs is also 
unreasonable.  A customer that has been promised a $50 payment/credit under Rider AMP-CA in 
return for participating in the pilot and completing an initial and final survey should be entitled to 
that payment/credit even if the customer elects to take service from a RES during the duration of 
the pilot. ComEd shall modify Rider AMP-CA to reflect this change. Further, the decision 
whether to remove any equipment installed as part of the pilot program shall lie with the 
customer.  If the customer makes such a request, ComEd shall remove the equipment at no cost.  
Moreover, to the extent that the installed equipment can be utilized by the customer for its 
energy service taken from a RES. ComEd shall modify the equipment to enable that usage, to the 
extent practical 

 
  
  

 

EXCEPTION NO. 3: Cost Subsidies For Equipment Should Be Eliminated 

The substantial cost subsidies for beyond-the-meter monitoring and communication 

equipment offered by ComEd (ComEd Ex. 4.0, Eber Dir. at 515-535), in addition to being 

unsustainable in the marketplace as a method of promoting energy efficiency and demand 

response, are anti-competitive.  The opportunity to recover the costs of such incentives and 

subsidies from all customers in the service territory (as ComEd is able to accomplish through 

Rider AMP-CA) is not available to a RES, or to other beyond-the-meter vendors who may wish 

to offer such services. This means that customers may be incented to choose or continue supply 

service with ComEd as opposed to a RES based on the availability of procuring specialized 

equipment at little or no cost to the customer, which no supplier other than ComEd may offer 

without incurring its own expenses.  Accordingly, in order to level the playing field to one that is 

competitively neutral, the Commission should simply eliminate these proposals from the CAP.  
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The PO should be modified as follows: 

With  regard  to  RESs’  beyond  the meter  offerings  being  subsidized  by  ComEd, we 
agree  with  the  Company  that  ICEA  cannot  explain  why  an  AMI  pilot  program,  which  is 
designed  to  gain  information  that will  benefit  all market participants,  should  trigger  this 
extraordinary  subsidy  of  particular  RES  offerings. that ComEd’s proposed incentives and 
subsidies for CAP equipment are unsustainable, are likely to skew price signals, and potentially 
thwart retail competition.  Consequently, in-home equipment incentives and subsidies should be 
eliminated from the pilot. 

 
 
 

EXCEPTION  NO 4.: Hold Harmless Billing Provisions Should Be Eliminated 

 Just as direct subsidies are unsustainable in a competitive marketplace, ComEd’s 

proposed hold harmless provisions (ComEd Ex. 4.0, Eber Dir. at 537-546) are likewise 

inefficient and thus, while anticompetitive, provide little useful data about actual customer 

behavior.  ComEd, in fact, admitted the following: “ComEd agrees that a hold harmless 

provision does not reflect a sustainable experience for customers outside of a pilot. However, any 

results from the inclusion of a hold harmless provision will nonetheless provide insight on how 

customers may react to these kinds of experimental applications if they have no price risk 

compared to their previously applicable rate. “ (ICEA Cross Ex. No. 5; emphasis added.)   

 Clearly, hold harmless billing provisions do nothing to encourage customers to respond 

appropriately to market signals.  To the contrary, insulating customers from the consequences of 

their supply elections actually discourages rational customer behavior, provides unreliable data, 

and may prevent customers from taking similar service from a RES that, all other things being 

equal, would be a superior supply option.  Consequently, hold harmless provisions should be 

eliminated from all rate experiments in the CAP or, at least, offered to RES customers who elect 

similar pricing plans from a RES. 

 Accordingly, the PO should be modified as follows: 

The Commission also does not finds the hold harmless provision as to be anti-competitive. Hold 
harmless billing provisions do little, if anything, to encourage customers to respond appropriately 
to market signals.  To the contrary, insulating customers from the consequences of their supply 
elections actually discourages rational customer behavior, provides unreliable data, and may 
prevent customers from taking similar service from a RES that, all other things being equal, 
would be a superior supply option.  Consequently, the Commission finds that ComEd’s proposed 
hold harmless provisions should be eliminated from all rate experiments in the CAP. 
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CONCLUSION 

 

WHEREFORE, ICEA respectfully requests that the Commission take this opportunity to 

ensure and re-emphasize that the AMI pilot, and any associated programs, be consistent with one 

of the paramount objectives of the Illinois General Assembly that the competitive retail electric 

market be preserved and promoted, especially for smaller consumers.  To that end, ICEA 

requests that its Exceptions be adopted and: 

1. ComEd should be required to notify CAP customers of the RES supply option; 

2. Customer incentives for pilot program participation should not be forfeited by the 

customer’s selection of a RES; 

3. Cost subsidies for equipment should be eliminated;  

4. Hold harmless billing provisions should be eliminated. 

 

Respectfully Submitted, 

 

s/ Mark J. McGuire_ 
     Mark J. McGuire 
     Attorney for ICEA 
     10 South Riverside Plaza Suite 1800 
     Chicago, Illinois 60606 
     571.216.6665 
     mj53hcky@yahoo.com 
 
 
     s/ Kevin Wright   
     Kevin Wright 

President 
Illinois Competitive Energy Association 
1601 Clearview Drive 
Springfield, Illinois 62704 
217.741.5217 
wright2192@sbcglobal.net 
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