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COMMONWEALTH EDISON COMPANY’S RESPONSE TO  
THE MOTION FOR A MODIFICATION OF SCHEDULE 

Commonwealth Edison Company (“ComEd”) objects to the Motion For a Modification 

of Schedule (“Motion”) filed by the Attorney General’s Office, the Chicago Transit Authority, 

METRA, and the Illinois Industrial Energy Consumers (collectively, the “Movants”).   

The Motion – unverified and unsupported by any testimony or affidavit – asks the Illinois 

Commerce Commission (“Commission”) to turn its back on the schedule it only recently 

established for the Docket, delaying any decision until April, 2010.  The Motion should be 

denied because: 

 Prolonging this Docket would imperil Illinois’ chances of receiving up to $175 

million in federal matching funds under the American Recovery and Reinvestment 

Act of 2009 (the “ARRA”).  Delay would prejudice Illinois’ chances in the highly 

competitive ARRA grant award process and dim the chances that any grant award 

made would actually receive funding.  Even were an award made, the U.S. 

Department of Energy (“DOE”) is likely to suspend its funding until this Docket is 

resolved and ComEd could not, in any event, accept an ARRA grant without first 

receiving Commission approval of the cost recovery tariff proposed in this Docket.  

By April, however, the available ARRA funds are likely to be exhausted.   
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 There is no good reason why this Docket cannot be concluded in 2009.  The schedule 

allows for discovery, testimony prepared over a nine week period, and a full 

evidentiary hearing.  By contrast, the Motion, under the guise of a procedural request, 

would effectively deny ComEd’s Petition, without a hearing and without evidence.  

ComEd’s Verified Petition specifically sought Commission action by December 31, 

2009.  Granting the Motion would make that impossible.   

 The Motion ignores history and the Commission’s directives.  On September 10, 

2009, the Commissioners discussed the need for ARRA-related issues to be decided 

promptly, and directed in no uncertain terms that a final order be issued before the 

end of 2009.1  Nothing relevant has changed.   

Delay Prejudices Illinois’ Chances  
Of Receiving ARRA Grant Money 

In order for Illinois to actually receive and use the up to $175 million of federal ARRA 

grant money that ComEd applied for, ComEd must be awarded an ARRA grant, ComEd must be 

able to accept that grant, and the grant must be ready to be funded, all at a time when ARRA 

Smart Grid funds still remain available.  Delay of the type the Motion seeks will compromise 

ComEd’s Chicago Area Smart Grid (“CASGrid”) proposal on all these fronts.   

The Motion, however, focuses only on DOE’s “award” process.  It completely ignores 

that, aside from whether DOE “awards” ComEd a grant, ComEd cannot accept a grant or begin 

                                                 
1  The Commission made that ruling after considering ComEd’s Petition for Interlocutory Review in ICC 

Docket No. 09-0263.  In that docket, due to be decided in mid-October, ComEd had originally proposed along with 
its AMI Pilot analogous tariff amendments to those now at issue here.  The ALJ struck that proposal, finding that it 
should be raised in a separate docket, and ComEd sought review.  A major reason ComEd sought review was the 
need for rapid action.  The Commission, although it affirmed the ALJ’s separation of the issues, emphasized the 
need for prompt action in both dockets and not only ordered an acceleration of the scheduled decision in Docket No. 
09-0263, but also directed that this docket be completed by year end. 
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the subsequent steps toward funding until and unless the Commission has approved the CASGrid 

project and Rider AMP revisions that ComEd’s Verified Petition proposes.  Without 

Commission approval of both “the CASGrid project and a tariff mechanism providing for its 

review and approval and for the recovery of its non-federal costs, the project cannot proceed.”  

Hemphill Dir. ComEd Ex. 2.0, 12:262-64, 13:274-89.  ComEd simply cannot commit the 

required funds in the absence of Commission project approval and the establishment of a 

mechanism to recover its reasonable and prudent costs.  Id. at 13:274-89.  In short,  

if either regulatory approval or cost recovery is uncertain when ComEd is 
required to “accept” a grant and commit to funding its share, CASGrid will stall.  
The regulatory uncertainty would frustrate efforts to receive ARRA funding and 
would pose risks too great for ComEd to go forward as proposed. 

Id. at 13:27-73.  Ironically, the Motion’s observation that the “cost sharing” (¶ 12) party (i.e., the 

party responsible for paying for the non-federal share of the work) is ComEd only underscores 

this point:  ComEd will be “on the hook” once it accepts a grant and work begins.  Hemphill 

Dir., ComEd Ex. 2.0, 13:276-289.  That is exactly why ComEd cannot accept a grant without a 

means of recovering its costs through rates.   

DOE is neither blind to nor indifferent to that need for a cost recovery mechanism.  DOE 

has great freedom in deciding to whom and when to award grants,2 and among the “program and 

policy facts” it will consider even in making its award are the likelihood that ComEd can accept 

a grant and be able to proceed expeditiously.  The ARRA itself gives preference to activities 

“that can be started and completed expeditiously,”3 and DOE expressly incorporated a preference 

                                                 
2  The Motion discusses DOE’s technical merit criteria at some length (¶¶ 13, 14).  It is unclear why, 

because technical merit is not why urgency is essential.  As Movants acknowledge, a project’s technical merit is not 
the only criterion on which an award can be made, denied, or suspended. 

3  ARRA, Division A, Section 1602.   
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for projects that can be completed expeditiously into its program and policy factors. 4  Not only 

does FOA make this clear,5 DOE expressly reserved the right to award grants to inferior 

applications if they advanced DOE’s other preferred policies, including that it can be 

accomplished more rapidly than than the maximum period.6  In the absence of prompt 

Commission action in this Docket, ComEd will not be able to proceed expeditiously itself and 

will be unable to assure DOE that it can proceed at all.  Dr. Hemphill explained the corrosive 

effect this will have on Illinois’ chances of receiving a grant: 

If Illinois is not able to show DOE that we have a clear path to final regulatory 
approval, including cost recovery, the CASGrid application will be at grave risk.  
If the ICC does not approve the CASGrid project and leaves ComEd’s ability to 
recover its costs in doubt, then ComEd’s application will be less likely to compare 
favorably to competing applications.  If cost recovery is in doubt, the application 
is both less attractive and less likely to be successful early, when money is still 
available. 

ComEd Ex. 2.0, 12: 264 – 13:269.  That is why, “[i]n order to maximize ComEd’s chance of 

receiving DOE funding for CASGrid under the ARRA, the Commission should grant ComEd’s 

Petition by the end of this year, December 31, 2009.”  Verified Petition, ¶ 11.  

The Motion also errs in presuming that because DOE plans on making initial funding 

announcements shortly – as early as this month – the subsequent schedule in this Docket cannot 

matter.  Although the Movants acknowledge (at ¶ 11) that DOE’s initial award is only the first 

step and “notice of selection is not authorization to begin performance,”7 their argument is 

framed as if it is.  DOE is not prohibited, when it makes its initial grant awards from considering 

what will happen in the future and the timeliness and likelihood of future regulatory approvals.  

                                                 
4  FOA, p. 12. 
5  Id. at 6. 
6  Id. at  42. 
7  FOA, p. 44. 
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That is why DOE emphasized the importance of prompt state approval in the Funding 

Opportunity Announcement (“FOA”) 8 itself:  

For projects that include the need for approvals from state, local, regional, and/or 
federal agencies, submitted Project Plans are required to include a discussion in 
the technical approach of when and how those approvals will be obtained. 
Applications should include correspondence from the relevant regulatory agency 
indicating when the approval process will begin and outlining the likely timeline.  

… 

Applicants that do not yet have regulatory approval are eligible for receiving an 
award.  Examples might include applications that require approvals for cost 
recovery or dynamic pricing tariffs.  However, DOE may withhold some or all of 
the grant funds until regulatory approval is obtained. 

FOA at 20.  (emph. added).  Whether the CASGrid proposal receives initial approval is academic 

if by the time subsequent negotiations and funding uncertainties are resolved, the appropriated 

funds are exhausted.  That is why Mr. Jensen testified, “Because of the need for regulatory 

certainty and to permit the completion of CASGrid within 2 years of receiving a DOE award, the 

Commission should [act] … no later than its December 22, 2009, regularly scheduled open 

meeting.”  ComEd Ex. 1.0, 34:694-96.   

Movants also argue that the FOA does not legally require proposed programs to be 

approved by state commissions, apparently intending to imply thereby that DOE does not care if 

they can be funded.  This argument is a strawman – ComEd has never said that advance 

regulatory approval is a legal requirement for a grant award.  Moreover, the argument is also 

wrong.  As noted above, DOE does care and, even if they did not, ComEd could not proceed 

without Commission approval and a cost recovery mechanism and DOE undeniably cares about 

that. 

                                                 
8  RECOVERY ACT FINANCIAL ASSISTANCE FUNDING OPPORTUNITY ANNOUNCEMENT: Smart Grid 

Investment Grant Program, FOA No. DE-FOA-0000058 (June 25, 2009).  This document is available on the Web at:  
http://e-center2.doe.gov/iips/faopor.nsf/1be0f2271893ba198525644b006bc0be/39c0d96768f2083f8525759a0068f216 
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As the Commission knows, the ARRA grant opportunities are heavily oversubscribed and 

competition among utilities and states for the limited funds is intense.  As of last month, DOE 

was reporting that 431 applications for projects totaling $24.6 billion have been received for the 

less than $4 billion in matching funds available.9  In this environment, the Commission should 

not take chances with the opportunity CASGrid offers.  Timing is critical.  When it acted just a 

few weeks ago, New York State – just one of several states10 that have already acted to create 

regulatory certainty and approve cost recovery for their utilities’ stimulus proposals – noted that 

“[t]he timing of [its] Commission’s action allows utilities to demonstrate in their DOE 

application a commitment to cover portions not covered by the federal grant.”11  Without 

regulatory certainty, the DOE will be less likely to award ARRA funds and more likely to delay 

any award that it otherwise might make.  Hemphill Dir., ComEd Ex. 2.0, 14:290 – 16:352.  

Projects that are delayed – whether at the initial award stage or thereafter – are at grave risk of 

not being successful not only because DOE may not initially approve them but also because 

DOE may delay approving or funding them until they can be firmed up.  By that time, the money 

can easily be gone.  In nonetheless seeking to delay any decision in this Docket until April, 2010, 

the Movants are asking the Commission to bet that the delay will not affect the DOE’s initial 

decision and then go double or nothing that sufficient unallocated funds will still remain by next 

May or June.  “Delay past [December, 2009] increases the risk that the DOE will view Illinois as 

falling increasing far behind other states and the risk that available funds will be allocated to 

                                                 
9  See, e.g., “DOE Receives 431 Smart Grid Applications, With Subsequent Deadlines Now in Question”, 

Electric Utility Week (Aug. 24. 2009), p. 3. 
10  Other states – including New York, Ohio, Texas, Pennsylvania, Indiana, Oklahoma, and Oregon – have 

already approved ARRA grant programs and established cost recovery mechanisms. 
11  Press Release, Office of the Governor of New York, Gov. Patterson Applauds PSC Approval of Smart 

Grid Projects (July 24, 2009) (emph. added). Available at: http://www.ny.gov/governor/press/press_0724092.html. 
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other projects that will be ahead of CASGrid in DOE’s queue.”  Verified Petition, ¶ 11.  Those 

are dangerous gambles that should not be taken. 

This Docket Can Be Justly Decided  
On The Established Schedule 

Those dangerous gambles are also unnecessary.  Movants’ claim that the Commission 

cannot decide this case by December 22, 2009, is both unsubstantiated and false.  In particular, 

the conclusory claim (Motion, ¶ 9) that the “Commission simply cannot make the necessary 

findings of facts to support a determination that ratepayers should assume the risk of smart grid 

investment12 under the existing schedule” is supported by no facts and no case law.   

The Movants do not and cannot identify any portion of the schedule that is unworkable or 

that will somehow prevent the Commission from having a full evidentiary record, let alone 

substantial evidence.  The schedule allows Movants and others 41 days – essentially, six weeks – 

to file initial testimony.  Three of the four Movants, the AG, IIEC, and CTA, have already filed 

discovery and ComEd’s responses to discovery have been extremely prompt, averaging less than 

six days.13  Although not required, the schedule also allows Movants to respond to each other.  A 

full evidentiary hearing is scheduled and a schedule for hearing any pre-trial motions and filing 

responsive pleadings is also set.  Moreover, the Commission should consider that ComEd’s tariff 

proposal mirrors that originally made in ICC Docket No. 09-0263, which the Movants – and all 

other parties – have had literally months to study, analyze, and respond to.   

                                                 
12  In fact, ComEd does not “… propose[] to place the entire risk of the proposed smart grid investments 

onto ratepayers.”  Motion, ¶ 4.  ComEd proposes to invest in CASGrid only if the Commission determines that it is 
prudent and beneficial to do so.  Customers are at no risk of ComEd investing imprudently.  Moreover, ComEd’s 
costs are subject to after the fact review, a risk ComEd assumes.  The only risk ComEd is relieved of is the risk that 
he project might be deemed imprudent after-the fact, and that risk is eliminated not “shifted” to customers. 

13  As of Friday, September 25, data responses served by ComEd have averaged 5.97 days from the date of 
service of the corresponding data request. 
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In an effort to garner support, the Motion does little more than cite a textbook case 

requiring Commission decisions to be based on substantial evidence, Abbott Laboratories, Inc. v. 

Illinois Commerce Com'n, 289 Ill.App.3d 705, 713 (1st Dist. 1997) (citing Central Illinois Public 

Service Co. v. ICC, 268 Ill.App.3d 471, 479 (4th Dist 1994)).  But, neither Abbott not Central 

Illinois Public Service Co. even addresses the time required to build a record let alone suggests 

that a prompt decision here will be an unsupported one.  Rather, the schedule established by the 

Commission and ALJs is far longer than those employed by courts and administrative bodies in 

deciding issues where time considerations are important, even outside of the injunction context 

where decisions based on the evidence can be reached in days.  E.g., Maas v. Bd. of Trustees of 

Community College District No. 529, 94 Ill. App. 3d 562, 576-78 (5th Dist. 1981) (affirming 

dismissal hearing process which extended no more than 60 days from first notice).  The schedule 

established here is also longer than schedules successfully employed by the Commission in other 

proceedings, including both proceedings required by law to be conducted rapidly – such as 

procurement proceedings under Section 16-111.5 of the Public Utilities Act (220 ILCS 5/16-

111.5) – and those where the schedule is set in the discretion of the Commission.  See, e.g., 

Commonwealth Edison Co., Docket No. 07-0441 (Final Order, Dec. 5, 2007) (Certificate of 

Public Convenience and Necessity (“CPNC”) approved in 114 days); Commonwealth Edison 

Co., Docket No. 00-0259 (Interim Order, Apr. 27, 2000) (market based index tariff approved in 

28 days); Commonwealth Edison Co., Docket No. 97-0215 (Final Order, July 9, 1997) 

(amendment to CPNC approved in 65 days).  There is simply no reason that a proper factual 

record cannot be placed before the Commission on the approved schedule.   
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WHEREFORE, for all of the reasons set forth above, ComEd requests that the Motion 

be denied.   

Dated: September 29, 2009 Respectfully submitted, 

COMMONWEALTH EDISON COMPANY 
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