
STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
COMMONWEALTH EDISON COMPANY   ) 
        ) Docket No. 09-0407 
Petition to approve proposed Federal   ) 
Stimulus Project and associated tariffs.   ) 
 
 

MOTION FOR A MODIFICATION  OF SCHEDULE 
OF THE PEOPLE OF THE STATE OF ILLINOIS,  

THE CHICAGO TRANSIT AUTHORITY, ILLINOIS INDUSTRIAL ENERGY 
CONSUMERS, AND THE NORTHEAST ILLINOIS REGIONAL COMMUTER RAILROAD 

CORPORATION, D/B/A METRA 
 

The People of the State of Illinois, ex rel. Lisa Madigan, Attorney General of the State of 

Illinois (“the People”), the Chicago Transit Authority (“CTA”), the Illinois Industrial Energy 

Consumers (“IIEC”), and the Northeast Illinois Regional Commuter Railroad Corporation 

d/b/a Metra (collectively “the Movants”), by their counsel, pursuant to 83 Ill. Admin. Code 

200.190, hereby file this Motion For Modification of the Schedule in Illinois Commerce 

Commission (“ICC” or “the Commission”) Docket No. 09-0407, Commonwealth Edison 

Company’s (“ComEd” or “the Company”) Petition to Approve Proposed Federal Stimulus 

Project and Associated Tariffs.   

As it stands now, the schedule adopted at the status hearing on September 23, 2009 

means that the ICC must review approximately $350 million in project expenses and 

infrastructure investment by December 22, 2009.  ComEd Ex. 7.0 at 12.  Under ComEd’s 

proposal,  approximately $129.8 million would be financed by ratepayers and recoverable 

through Rider AMP.  ComEd Ex. 7.0 at 13.  This exceeds the total revenue increase of $82.6 

million ComEd was granted its 2005 rate case in Docket 05-0597 and is roughly half the amount 

of the  $273.5 million  increase ComEd was granted in Docket 07-0566.   Corrected Order on 

Rehearing, Commonwealth Edison Company Proposed General Increase in Delivery Service Rates, ICC 



Docket No. 05-0597, Dec. 20 2006 at 76 (“ Rehearing Final Order”); Final Order, Commonwealth 

Edison Company ICC Dkt Proposed General Increase in Delivery Service Rates, ICC Docket No. 

07-0566, Sept 10 2009 at 236 (“Final Order”).  Given the magnitude of this rate request, there is 

simply not enough time in a three-month proceeding (139 days) to thoroughly review the 

proposed project investments, and an analysis of whether it is appropriate  to recover a return 

of and on those investments through a rider.  In addition, the U.S. Department of Energy 

(“DOE”) does not require an ICC decision on those issues prior to making an award under the 

“Smart Grid Investment Grant” (“SGIG”) program, DOE-FOA-000058 through which ComEd 

applied for ARRA funding.  A decision on the merits of ComEd’s grant proposal is expected 

sometime in November.  Since this decision will come prior to the ICC’s final order in this case, 

the ICC has time to conduct a more thorough review of the proposed projects.1  Without such 

an analysis, the Commission will be unable to determine whether ratepayers should shoulder 

the risk of investment in the proposed technologies through rider recovery of an estimated 

$129.8 million of the investment. 

In support of this Motion, Movants state the following: 

 

I. PROCEDURAL AND FACTUAL BACKGROUND. 

1. On August 6, 2009 ComEd filed its stimulus grant application with DOE seeking 

$175 million in ARRA funding.  ComEd Ex. 1.1, Chicago Area Smart Grid Initiative, 

Application for Federal Assistance, U.S. DOE, Smart Grid Investment Grant Program, DE-

FOA-0000058 (“Smart Grid Application”).  The Smart Grid Application details a total of 

                                                 
1 The FOA also allows for a period of negotiations with prospective grantees after any initial award 
decisions are made.  At that time it is possible that the size and scope of the final projects will change, as 
well as the associated funds recovered through Rider AMP and the total impact on ComEd customer 
bills. 
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$350 million in project expenditures, half to come from ARRA funds and half to come from 

ratepayer supplied funds.  The stimulus project expenses fall into four categories: AMI & 

Customer Applications (app. $142 million); distribution automation (appx. $78 million); 

communications systems (appx. $107 million); and enhanced substations ($23 million).  

ComEd Ex. 1.1 at Smart Grid Application, Appendix 8, page 1.  Under the stimulus 

proposal, the 141,000 meters proposed as the original AMI Phase 0 pilot project is expanded 

to a 320,000 meter deployment, an expansion of 179,000 meters.  ComEd Ex. 1.1 at 3.  It 

includes customer applications consisting of six rate designs and four enabling technologies, 

all part of an 8,000 customer randomized test of dynamic pricing tariffs and 5,600 in-home 

devices, along with 19,000 advanced load control switches and a meter data management 

system.  Smart Grid Application at 5-6.   

2. On September 2, 2009, ComEd filed a Petition requesting the Commission 

approve both the specific projects proposed in its application, and Riders AMP and AMP-

CA.  ComEd’s proposed Rider AMP and AMP-CA are designed to allow the Company 

“timely” recovery of (a) a return on and of investment expenditures related to the 

Company’s investment in an Advanced Metering Program (AMP); (b) other expenses and 

authorized incremental costs related to such AMP; and (c) a return on and of investment 

expenditures related to the Company’s investment in Federal Stimulus Projects (“FSPs”).  

ILL.C.C.No 10, 1st Revised Sheet No. 223.  “Federal Stimulus Projects” are defined as those 

projects for which ComEd obtains funds from the United States government in accordance 

with American Recovery and Reinvestment Act of 2009, as well as any future amendment 

thereto.  ILL.C.C. No 10, 1st Revised Sheet No. 225.  
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II. THE EFFECT ON RATEPAYERS OF COMED’S REQUEST IS NO DIFFERENT 
THAN IF THE COMPANY HAD PROPOSED INCLUSION OF THESE 
INVESTMENTS IN RATE BASE  WITHIN THE CONTEXT OF A RATE CASE. 

 
3. The question of what schedule is appropriate should be guided by the relief 

requested and a determination as to what kind of an evaluation is necessary for the 

Commission to do its job under the Illinois Public Utilities Act, 220 ILCS 5/1-101 et seq.   

4. The Company’s request to recover $129.8 million from ratepayers through Rider 

AMP, the return of and on the total proposed investments.  ComEd Ex. 7.0 at 13.  This 

request is nothing less than a request for the Commission to deem these projects prudent 

and used and useful, a request similar to that which is made under sections 9-211 and 9-201 

of the Public Utilities Act (“PUA”).  220 ILCS 5/9-211, 9-201.  The annual reconciliation 

proceedings contemplated in the proposed Rider AMP will not review the prudency of the 

decision to make the investments outlined in the stimulus grant application, but rather the 

reasonableness of the Company’s expenditures spent on the projects.  ComEd in effect 

proposes to place the entire risk of the proposed smart grid  investments onto ratepayers. 

5. The potential rate increase of $129.8 million, albeit through a rider, demands a 

more thorough Commission review than the adopted schedule permits.  That amount is 

more than the $82.6 million rate increase approved by the Commission in ComEd’s 2005 rate 

case, ICC Docket No. 05-0597, and a little less than half of what the Commission approved 

in ComEd’s most recent rate case, ICC Docket No. 07-0566. Rehearing Final Order at 76; 

Final Order at 236. 

6.   The Commission’s Final Order in Docket No. 07-0566 made clear that the 

Commission shared the concerns of several parties that a thorough review of any “smart 

grid” investments was needed.  In that docket, ComEd attempted to get Commission 

approval of Rider SMP, a broad rider mechanism that would have permitted monthly 
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surcharges to cover a return on and of any so-called ‘smart grid” investment.  The 

Commission rejected the request, stating: 

While the Commission has the authority to approve riders, each subject 
underlying situation and design require a particularized analysis.  In this 
instance, the Commission believes that it must first determine how smart grid 
should be deployed in Illinois, and then determine whether and to what degree it 
is necessary to approve a particular cost recovery mechanism.  Lacking an 
overall goal for Illinois, Rider SMP simply promotes a project by project 
approach.  Further, although ComEd has agreed to a workshop process, it would 
still retain sole discretion in determining what projects are ultimately proposed 
to the Commission.  Similarly, without an overall plan for smart grid 
deployment and without any specific projects being proposed, the Commission 
does not know the extent of the costs and benefits involved, with the possible 
exception of Phase 0. The estimates of costs in the record have varied greatly and 
the estimates of benefits have been sporadic at best.  This lack of cost and benefit 
information is a problem not overcome by the process proposed for Commission 
pre-approval of specific projects. 
 

Final Order, ICC Docket No. 07-0566 at 138.  Instead, the Commission adopted Rider SMP 

for the limited purpose of implementing Phase 0 of AMI deployment, following a six month 

AMI workshop process and Commission approval (the subject of this docket).  Final Order 

at 143.   

7. The Commission was clear it was concerned about approval of a broad cost 

recovery mechanism for smart grid technologies without proper review and evaluation of 

smart grid technology in general, and whether rider recovery of that investment was 

appropriate.  In rejecting the original Rider SMP, the Commission noted that the estimate of 

costs in the rate case had varied greatly and the estimate of benefits was a problem not 

overcome by the process proposed for Commission pre-approval of specific projects.  Id.  

The Commission noted the lack of a consistent, thorough and analytic approach to 

estimating benefits and how ratepayers would share in any economic benefits.  Id.   

8.   The PUA provides that a Commission order “shall be reversed if it is not 

supported by substantial evidence.”  220 ILCS 5/10-201(e)(iv)(A) (West 1994). “Substantial 
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evidence” has been defined as “evidence which a reasoning mind would accept as sufficient 

to support a particular conclusion and consists of more than a mere scintilla of evidence but 

may be somewhat less than a preponderance.”  Abbott Laboratories, Inc. v. Illinois Commerce 

Com'n, 289 Ill.App.3d 705, 713, 682 N.E.2d 340, 348 (1st Dist. 1997) (“Abbott Laboratories”) 

(citing Central Illinois Public Service Co. v. ICC, 268 Ill.App.3d 471, 479 [1994]).   

9. Given the factual and legal framework of ComEd’s request, the Commission’s 

September, 2008 decision in ComEd’s last rate case to thoroughly review any proposed 

smart grid projects and associated cost recovery proposals, and the magnitude of ComEd’s 

proposed infrastructure investment, the Commission, ICC Staff, other intervenors and 

ultimately the Company will be better served by an alternative schedule.  The Commission 

simply cannot make the necessary findings of facts to support a determination that 

ratepayers should assume the risk of smart grid investment under the existing schedule. 

 

III. THE DEPARTMENT OF ENERGY DOES NOT REQUIRE AN ICC DECISION BY 
JANUARY 1, 2010. 

 
10. ComEd will not be prejudiced by a modification of the schedule.  DOE expects to 

complete all awards of projects under the FOA by September 30, 2010.  FOA at 12-13.  All 

ARRA funds spent under this FOA will be spent on a cost reimbursement basis, that is, 

ComEd must first expend the funds and then apply to DOE for reimbursement.  FOA at 50. 

11. Applicants that do not yet have regulatory approval are eligible to receive an 

award, and DOE provides as examples “applications that require approvals for cost 

recovery or dynamic pricing tariffs.” FOA at 24.  While DOE notes that some or all grant 

funds may be withheld until regulatory approval is obtained, Id.,  DOE’s own deadline for 

the awarding of funds is September 30, 2010 (at which time under federal ARRA guidelines 

 6



any unencumbered ARRA funds are returned to the general treasury)2.  In fact, DOE notes 

that “notice of selection is not authorization to begin performance.”  FOA at 44.  The FOA 

also provides that the federal government will reimburse award winners for grant-covered 

amounts expended through September 30, 2015.  FOA at 45, 50.      

12. DOE is ambivalent about the source of cost sharing, as long as the grant 

applicant satisfies requirements listed in Appendix 2 of the FOA, which also references the 

general federal guidelines about taking grants from the federal government listed at 10 CFR 

Part 600 and 603.  ComEd listed itself as the cost-sharing party – not ratepayers – in the DOE 

application.  FOA, Appendix 2.  Appendix 2 summarizes those requirements for a “for 

profit” entity taking a grant.  Nothing therein states or suggests in any way that the cost 

sharing funds should come from ratepayers.  On July 14th, in a Post Publication Question 

and Answer, DOE made clear that the source of proportion of the funding was not dictated 

as long as the applicant followed federal guidelines.  See  Q&A of July 14, 2009, Question 15, 

FOA-0000058.  

13. DOE has stated that the merit review criteria in the FOA (and the referenced CFR 

and Merit review guidelines) represent the entirety of the information DOE will take into 

account when awarding proposals.  Therefore DOE cannot, by its own procurement 

guidelines, consider any decision of the ICC – including any decision on cost recovery - 

prior to making an initial award to ComEd.  FOA at 38. 

14. The technical merit criteria are: 

• Adequacy of technical approach for enabling smart grid functions (40%); 

                                                 
2 Recovery Act funds must be reimbursed - that is, expended or obligated from appropriations under the ARRA – by 
September 30, 2015.  FOA at 45.   
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• Adequacy of the plan for project tasks, schedule, management, qualifications and 

risks (25%);  

• Adequacy of the technical approach for addressing interoperability and cyber 

security (20%); and  

• Adequacy of the plan for data collection and analysis of project costs and benefits 

(15%). 

FOA at 38.   

15. After the technical merit review process is complete, DOE may choose to apply 

program and policy facts in the selection of grant recipients, enabling DOE to choose 

applications of “lesser merit” to ensure that the selection process results in an “efficacious 

portfolio of SGIG projects and provides for an appropriate mix of methods, approaches, 

concepts and strategies.  FOA at 42.  Factors include size and types of organizations, 

geographic areas, diverse topic areas and the ability to optimize the use of available funds 

by allowing more applications to be supported or applications that can be accomplished 

sooner than the three-year maximum period of performance.  Id.  DOE reserves the right to 

enter into discussions with any applicant for any reason deemed necessary, including where 

the budget is not appropriate or reasonable for the requirement or only a portion of the 

application is selected for award.  FOA at 43.  If selected for negotiations, DOE reserves the 

right to request additional or clarifying information for any reason deemed necessary, 

including but not limited to indirect cost information, other budget information, 

commitment letter from third parties contributing to cost sharing, etc.  FOA at 36. 

16. The FOA makes clear that the DOE is considering a wide variety of factors in 

making its proposal selection, and none of those factors include pre-approval of projects by 

a state regulatory commission.  Simply receiving notice of selection will not enable ComEd 
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to begin performance – the only time ComEd can begin performance is after any 

negotiations are completed and a final grant agreement signed.  The first opportunity 

ComEd has to receive funds from DOE is only when the first reimbursement request is sent 

to DOE, which follows the technical review, selection notification and negotiation period 

described in the FOA.  There simply is not a point in time where ICC approval of a cost 

recovery mechanism or dynamic pricing tariff becomes an issue before then.  It is important 

to note, too, that the proposed Rider AMP does not permit cost recovery to begin until 

second quarter of 2010.  ComEd Ex. 7.0 at 11. 

17. This simple fact is that the ICC will not have a clear idea of what is included in 

“federal stimulus projects” funded through Rider AMP until this technical review process 

and any subsequent negotiations with ComEd are completed.  Because DOE reserves the 

right to ensure that its policy and program goals are met, the scope and expense of ComEd’s 

ARRA projects could change dramatically.  At a minimum, the schedule ultimately adopted 

in this docket must leave time for the ICC to review the record evidence supporting the 

actual, final ARRA projects ComEd will undertake.   

18. The Movants propose an alternative schedule that will accommodate both the 

Company’s stated concerns on meeting the proposed project’s operational timelines, DOE’s 

preference for projects that can begin quickly, and the Commission’s needs at least a 

minimal opportunity to conduct a review of ComEds filing.  Attachment A.  Most 

importantly, the Movants’ Schedule allows for five complete rounds of testimony, allowing 

more time for ComEd to update the parties on the final result of any discussions with DOE.   
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For all of the reasons stated above, the Movants respectfully request that the 

Commission extend the schedule approved at the September 23, 2009 status hearing by 

adopting the attached schedule.   
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Respectfully submitted, 
 
THE PEOPLE OF THE STATE OF ILLINOIS 
by LISA MADIGAN, Attorney General 
 

 
Karen L. Lusson, Senior Assistant Attorney General 
Kristin C. Munsch, Assistant Attorney General 
100 W. Randolph St., 11th Floor 
Chicago, IL 60601 
Telephone (312) 814-1136 
Email: klusson@atg.state.il.us 
Email: kmunsch@atg.state.il.us 
 
CHICAGO TRANSIT AUTHORITY 

 
Richard C. Balough 
Balough Law Offices, LLC 
1 N. LaSalle St., Ste. 1910 
Chicago, IL 60602-3927 
Telephone: (312).499.0000 
Email: rbalough@balough.com 
 

     ILLINOIS INDUSTRIAL ENERGY CONSUMERS 

 
________________________________________________ 
Email: erobertson@lrklaw.com     
Email: ryrobertson@lrklaw.com  
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ATTACHMENT A 
 

AG PROPOSED SCHEDULE   

 

Milestone  Day(s)  Date(s)  Day of Week 

Case Filed  1  09/02/09   Wednesday 
Pre‐Hearing Conference (Tentative)  19  09/21/09   Monday 
Staff & Intervenor File Direct   64  11/05/09   Tuesday 
Company Files Rebuttal  28  12/03/09   Tuesday 
Staff & Intervenor File Rebuttal  34  01/06/10   Friday 
Company Files Surrebuttal  20  01/26/10   Monday 
Pre‐Hearing Conference (Tentative)  10  02/05/10   Thursday 
Evidentiary Hearing ‐Two Days (9/10)  4  02/09/10   Mon. ‐ Wed. 
Simultaneous Initial Briefs  14  02/23/10   Monday 
Simultaneous Reply Briefs  7  03/02/10   Monday 
HEPO Filed (Tentative)  21  03/23/10   Monday 
Exception to HEPO  7  03/30/10   Monday 
ICC Bench Sessions:    4/6/10, 4/7/10   
    4/20/10, 4/21/10   
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