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STATE OF ILLINOIS
ILLINOIS COMMERCE COMMISSION

COMMONWEALTH EDISON COMPANY )
)

Petition to Approve an Advanced Metering
Infrastructure Pilot Program and Associated Tariffs

)
)

Docket 09-0263

METRA S POST HEARING REPLY BRIEF

In Metra s Initial Post Hearing Brief, the Northeast Illinois Regional Commuter Railroad

Corporation, d/b/a Metra ( Metra ), argued essentially four points:  (1) the rider proposed by

Commonwealth Edison Company ( ComEd ) fails to take into account the public interest

considerations applicable to the Railroad Class; (2) use of a rider to recover AMI Pilot Project and

related Customer Applications Pilot Project costs is neither lawful nor appropriate; (3) the Railroad

Class, comprised only of Metra and the Chicago Transit Authority ( CTA ), will receive absolutely

no benefit from either Pilot Project, and thus should not be assessed any costs for those projects;

and (4) if costs are assessed to the Railroad Class for the two Pilot Projects, the cost of the AMI

meters should be assessed based on the weighted meter allocation factor used in the last rate case,

and no costs of the Customer Applications Pilot Project should be assessed to the Railroad Class

because that project is essentially a study of the Residential Classes  usage of AMI meter

information.  The arguments made by ComEd and other parties with respect to these four issues are

briefly addressed below.

I. PUBLIC INTEREST CONSIDERATIONS

ComEd s brief is understandably silent with respect to public interest considerations

concerning rate increases to the Railroad Class.  That is because ComEd has consistently ignored

the Commission s directives in the last two rate cases to consider public interest considerations as

part of the evaluation of rate impact on the Railroad Class and its mass transit riders.
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Instead of giving even passing thought to those considerations, ComEd s proposed rider

would impose more than $48,000 in annual costs on the Railroad Class for projects focused on the

Residential Class and for which ComEd s Director of Regulatory Affairs, Ross Hemphill, was

unable to identify a single tangible benefit of these Pilot Projects to the Railroad Class.  See, e.g.,

Hearing Tr. at 241:13 to 242:14; Tr. at 246:17-22; Tr. at 247:13-20; Tr. at 249:13-21; Tr. at 256:3-

9; Tr. 257:10 to 259:3 (cited hereafter Tr. at __:__ ).

ComEd not only has not taken public interest considerations into account in this proceeding,

it has sought to impose on the Railroad Class a substantial amount of the costs of a Pilot Project

which primarily benefits the Residential Classes and offers no benefits to the Railroad Class.

II. USE OF A RIDER

The legality and propriety of use of a rider to recover the costs of the AMI Pilot Project and

the Customer Applications Pilot Project have been argued at length in the parties  opening briefs.

The lines of demarcation are clear.  ComEd believes rider usage is appropriate whenever the

Commission deems a rider appropriate, and Metra and others believe that a rider usage should be

reserved for recovery of unexpected, volatile or fluctuating expenses, or that otherwise satisfy the

standards specified in the Commission s Final Order in the recent North Shore and Peoples Gas rate

case, See ICC Consolidated Dkts. 07-0241 and 07-0242, Feb. 5, 2008 Final Order at 159.

ComEd s position is that the Commission should find rider usage appropriate where costs

may not be effectively recovered in a general rate case.  See Post-Hearing Brief of Commonwealth

Edison Company at 32.  Metra s position is that the purpose of a rate case is to provide for recovery

of those costs that lawfully may be recovered, and that use of a rider is unwarranted simply because

ComEd harbors a concern that the costs of a program it wants to implement may not be passed on to

its ratepayers.
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III. BENEFITS OF THE PILOT PROJECTS

The Railroad Class, through Mr. Bachman s testimony, and in the cross examination of Mr.

Hemphill at the hearing, has demonstrated that the Railroad Class will not benefit from either the

AMI Pilot Project or the Customer Application Pilot Project.  See Metra/CTA Joint Ex. 1.0 at

6:112-18; Tr. at 237:10 to 259:3.  ComEd makes two arguments in response.

A. Rider AMP Is Not Immutable

First, ComEd asserts that rate design issues were decided in ComEd s last general rate case,

ICC Dkt. No. 07-0566, and are being addressed in ICC Dkt. No. 08-0532, and should not be re-

litigated in this proceeding which is focused on the benefits, costs and prudence of AMI

investments.   Post-Hearing Brief of Commonwealth Edison at 34.  That argument is bereft of logic

and support.

The Commission s order in the last general rate case provided that: Rider SMP is approved,

as discussed in the section below, for the very limited purpose of implementing Phase O  a scaled

deployment of AMI  as a pilot program.   ICC Dkt. 07-0566, Final Order at 138.  The Rider SMP

would have covered the entire Smart Grid program.  With little more guidance than was provided

above, ComEd proceeded to make a compliance filing that was not served upon any Metra or any

other intervenor in which ComEd proposed to recover its AMI meter costs using a percentage of

revenues basis, which necessarily imposes significant program costs on large electricity users like

Metra.

If ComEd truly believed that  its compliance AMP tariff was immutable and etched in stone,

it would not have sought to amend that tariff in this case to include the Customer Applications

Project costs or the matching funds required for federal grants under the American Recovery and

Reinvestment Act of 2009 ( ARRA ).  The plain fact is that there is nothing in the Commission s
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Final Order in Dkt. 07-0566 which even remotely suggests that the cost recovery mechanism in

ComEd s compliance AMP tariff is not subject to modification once the projects to be funded are

established, and a more refined analysis of the project s costs and benefits is developed.

In rejecting Rider SMP in the last ComEd general rate case, the Commission declined to

approve a cost recovery mechanism until there was a well structured plan with identified costs and

benefits. Id.  In rejecting ComEd s efforts to shoe horn matching funds for ARRA grants into Rider

AMP, the ALJ in this case reasoned, among others, that it was improper to consider establishing a

cost recovery mechanism until the benefits and costs of the ARRA funded projects were known.

Aug. 17, 2009 Tr. at 87:21 to 88:5.  Here, consistent with both the Commission s prior ruling and

the ALJ s ruling in this case, now that the costs and benefits of the AMI Pilot Project and the

Customer Applications Project are refined and known, it only makes sense to refine ComEd s

compliance cost recovery mechanism to more carefully match cost causation principles.  Nothing in

any Commission order forbids or precludes that refined analysis.

B. ComEd Is Relying Upon Testimony That Its Own Witness Disavowed And
Testified The Identified Benefits Would Not Be Generated By The Pilot Projects
At Issue

ComEd s argument concerning benefits to the Railroad Class is disingenuous because the

testimony cited for the benefits to be produced described benefits that would flow from more

extensive Smart Grid development, and not from the projects proposed in this docket.  ComEd cites

Dr. Hemphill s rebuttal testimony in which he testified that:

The AMI and Smart Grid applications that it supports benefit all
customers, including railroads and large customers.  They enable
reliability improvements, improve the potential for demand response,
allow ComEd to better and more efficiently manage its system. . . .
[A]ll customers will benefit from the operational, financial and
reliability gains.

ComEd Post-Hearing Brief at 34-35, quoting ComEd Ex. 8.0, 34:724-29.
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At the hearing in this matter, Dr. Hemphill was examined at length on this testimony.  He

testified that his testimony concerning benefits to the Railroad Class for reliability improvements,

demand response improvements, and better system management was based on the deployment of

various Smart Grid projects in addition to the Pilot Projects in this proceeding, and not just the AMI

Pilot Project and the Customer Application Pilot Project.  Tr. at 245:3 to 246:9; Tr. at 247:21 to

249:9.  Dr. Hemphill s exact testimony when pressed for his identification of the benefits of the

AMI Pilot Project, which he defined to be the AMI meter and Customer Applications projects

remaining at issue in this proceeding, was as follows:

Q. [A]s you sit here today, you can t tell the judge or the railroad
class that the AMI project will, in fact, enable reliability
improvements; is that correct?

A. The AMI pilot in and of itself isn t going to do that.

Tr. at 247:13-20.

Q. Assuming that there are hardly any AMI meters going in for
the railroad class, do you have any reasonable basis to believe
that the AMI project will include the potential for demand
response by the railroad class?

A. No, I cannot say that there s going to be any evidence coming
out of the pilot which is going to look into the potential for
demand response for the railroad class.

Tr. at 249:13-21.

Q. Do you believe that the AMI project  the AMI pilot will
enable Commonwealth Edison to better and more efficiently
manage its system 

A. Yes.
Q. -- or is that something you re studying?
A. That s something we are studying, yes.

Tr. at 256:3-9.
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Dr. Hemphill s testimony concerning the lack of benefits to the Railroad Class when he was

questioned about his direct testimony concerning any operational, financial and reliability benefits

is equally telling.  Dr. Hemphill testified as follows:

Q. What operational benefits do you foresee, if any, coming to
the railroad class as a result of the implementation of the AMI
pilot plan?

A. Once, again, there may not be.  I can t point out a specific one
that would be directly enjoyed by the railroad class, but the
whole learning exercise that we re going through is to look at
a way to make life better, generally, for all the residents.
All the ratepayers of Commonwealth Edison and all the
residents of this area and the extent to which that happens, I
believe, it s difficult to control who actually benefits from that.

Tr. at 257:17 to 258:8.

Q. Do you anticipate that any financial benefits will flow to the
railroad class as a result of the implementation of the AMI
pilot?

A. Again, you have to realize you re speaking to an economist,
and if the result of the AMI pilot leads to a full deployment,
which results in lower costs of electricity and a number of
customers able to benefit from its directly by lowering their
bills, there s more money to go around; and therefore, more
could be spent on products and services that they buy and use.

Tr. at 258:9-19.

Q. And do you foresee any reliability gains flowing to the
railroad class as a result of the implementation of the AMI
pilot?

A. Directly, I can t point to one, but, again, there will be other
experts that you can ask that of.

Tr. at 258:20 to 259:3.  With respect to Dr. Hemphill s testimony concerning reliability benefits

flowing to the Railroad Class, there were no other ComEd experts who testified about reliability or

any other benefits of proposed projects to the Railroad Class.  In short, Dr. Hemphill s testimony

demonstrates that the Railroad Class will not benefit from the projects at issue.
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IV. COST RECOVERY BASED ON WEIGHTED METER ALLOCATION FACTORS.

In apparent recognition of the weakness of its position on the benefits issue, ComEd s Post-

Hearing Brief concedes after it discussion of benefits:

Nonetheless, if Commission now renders and concludes that the cost
allocation scheme of Rider AMP should be revisited in light of the
Pilot s focus, ComEd would not object to the implementation
proposal of Staff witness Mr. Peter Lazare.

ComEd Post-Hearing Brief at 35.  The ICC brief and ICC Staff witness, Peter Lazare, have asserted

that the cost recovery mechanism that is most consistent with cost causation principles is to assign

the costs of ComEd s AMI Project and Customer Applications Projects to rate classes using the

weighted meter allocation factors utilized in ComEd s last rate case and presented in IIEC Ex. 1.1.

See Initial Brief of the Staff of the Illinois Commerce Commission at 15-16; ICC Staff Ex. 6.0 at

9:206 to 10:221.  According to both the ICC brief and ICC Staff witness Lazare, this approach is

most consistent with cost causation principles because:  (1) 80 percent of the pilot program costs are

for the cost of advanced meters; and (2) at some point in the future, the costs recovered through

Rider AMP will be folded into the rate base and the costs of meters will be folded into the rate base

using the weighted meter allocators. Id. at 16; Tr. at 447:17 to 448:8.

The only difference between the IIEC s Robert Stephens  approach and that of the ICC Staff

is that Mr. Stephens believes the costs of the Customer Applications Study should be allocated

exclusively to the Residential Classes because theirs is the principal behavior being studied,

whereas the ICC Staff submits that the Customer Applications study could point the way to how

residential ratepayers either reduce or reshape their demands for electricity, and thus could have

benefits for all ratepayer Classes.  See IIEC Ex. 1.0 at 14:281-88; ICC Staff Initial Brief at 18-19.

Given that the Customer Applications study is focused almost exclusively on the Residential

Classes, and that the ICC Staff s thoughts about the possible benefits of electricity usage reduction
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or shifting are speculative at best, the approach of the IIEC s Mr. Stephens is more reasonable and

factually based and should be adopted if a rider is utilized and any costs of the proposed Pilot

Projects are assessed to the Railroad Class.

V. CONCLUSION

For all the reasons set forth above and in Metra s Initial Post-Hearing Brief, ComEd should

be directed to revise Rider AMP so that the no costs of the AMI Project or the Customer

Applications Project are assessed to Metra.  If any costs of either of those projects are to be assessed

to Metra, then the cost of the AMI Project should be assessed to all Classes utilizing the weighted

rates allocation factor used in ComEd s last rate case, and the costs of the Customer Applications

Project should be assessed only to the Residential Classes utilizing that same methodology.

Respectfully Submitted,

_____/s/_Edward R. Gower_____
One of the Attorneys for the

NORTHEAST ILLINOIS REGIONAL COMMUTER
RAILROAD CORPORATION, d/b/a Metra

Edward R. Gower
Hinshaw & Culbertson LLP
400 South Ninth, Suite 200
Springfield, IL 62701
(217) 528-7375
HHegower@hinshawlaw.comHH

Roman Gold
Metra Law Department
547 W. Jackson Blvd.
Chicago, IL 60661
(312) 322-7446
HHrgold@Metrarr.comHH



Metra s Post Hearing Reply Brief
ICC Docket No. 09-0263

Page 9
60189132v1  894028  13245

CERTIFICATE OF SERVICE

I, Edward R. Gower, an attorney for the Northeast Illinois Regional Commuter Railroad

Corporation, d/b/a Metra, certify that I caused to be served copies of the foregoing METRA S

POST HEARING REPLY BRIEF via electronic delivery from the law office of Hinshaw &

Culbertson LLP, 400 South Ninth Street, Suite 200, Springfield, Illinois, 62701, to the persons

named on the Illinois Commerce Commission s service list for ICC Docket No. 09-0263, on

September 15, 2009.

Respectfully Submitted,

____/s/_Edward R. Gower____
One of the Attorneys for the

NORTHEAST ILLINOIS REGIONAL COMMUTER
RAILROAD CORPORATION, d/b/a Metra

Edward R. Gower
Hinshaw & Culbertson LLP
400 South Ninth, Suite 200
Springfield, IL 62701
(217) 528-7375
egower@hinshawlaw.com

Roman Gold
Metra Law Department
547 W. Jackson Blvd.
Chicago, IL 60661
(312) 322-7446
rgold@metrarr.com


