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NOW COME the People of the State of Illinois (“the People”), by Lisa Madigan, Attorney 

General of the State of Illinois (“the AG”), and AARP, pursuant to Section 200.200 of the Illinois 

Commerce Commission’s (“the Commission” or “ICC”) rules, 83 Ill. Admin. Code Part 200.200, 

to file this Initial Brief regarding the request of Commonwealth Edison Company (“ComEd” or 

“the Company”) for approval of an Advanced Metering Infrastructure pilot and associated 

tariffs. 

I. INTRODUCTION 

ComEd’s Petition seeks Illinois Commerce Commission (“the Commission” or “ICC”) 

approval of its Riders AMP and AMP-CA to conduct a pilot program for an operational test of 

an Advanced Metering Infrastructure (“AMI”) system as well as a test of Customer 

Applications, including alternative rate designs and in-home energy management technologies.  

Overall, the People and AARP believe the AMI workshop process which led to this filing was a 

productive discussion on the basics of AMI technology, its potential for the ComEd service 

territory, and the many policy questions that full deployment of such technology would raise.  

The key question is whether ultimately the deployment of this technology would result in 

benefits which exceed the cost of this technology.   

In ICC Docket No. 07-05661, the Commission approved a rider for “the limited purpose 

of implementing Phase 0 – a scaled deployment of AMI – as a pilot program.”  Final Order at 

138.  Among other tasks to be completed at the conclusion of that case, the Commission 

contemplated that the performance of the limited deployment of AMI meters would be 

                                                 
1 ICC Docket No. 07-0566 was ComEd’s last rate case, and the proceeding in which a rider tariff for a 
limited automated metering infrastructure, or “AMI”, project was approved.  ComEd, Proposed general 
increase in rates, ICC Docket No. 07-0566, Final Order, September 10, 2008 (“Final Order”), pages 103-143. 
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monitored and assessed, with a final report incorporated within a larger collaborative process 

focused on smart grid technologies.  Id.   

The task of the Commission in this docket is more limited.  At issue is whether the 

content and cost of the pilot as proposed by the Company is reasonable, and whether expansion 

of Rider AMP to recover operations and maintenance expenses is necessary, legal and 

appropriate.  The Commission must establish the appropriate recovery period for retired meters 

and look at the final evaluation process for the pilot.   

The People and AARP urge the Commission to reject ComEd’s request to include cost 

recovery of operations and maintenance expenses related to the Customer Applications pilot 

within Rider AMP.  Furthermore, the Commission should order a scaled-down version of both 

the AMI technology and customer applications pilots, reducing the number of meters and the 

number of customer applications tested.  The ICC should approve a 13-year recovery period for 

the un-depreciated costs of meters replaced or retired as a result of this pilot.  Finally, the 

Commission should direct ComEd to file a comprehensive evaluation plan which can be used to 

guide the pilot data collection process, and which can form the basis of a final report for the ICC 

and all stakeholders to review and comment upon at the end of the pilot project.   

 
II. STATEMENT OF THE CASE. 

 
The Commission’s Final Order in Docket No. 07-0566 specified the scope of the pilot for 

which rider recovery was appropriate. 2  In that case, ComEd had proposed a regulatory 

                                                 
2 The People continue to oppose the use of riders to recover costs associated with infrastructure 
investments, and filed an appeal of the ICC’s Final Order in Docket No. 07-0566 which is pending in the 
2nd district of the Illinois Appellate Court as No. 2-08-0959.  Among other issues, the People challenged 
the appropriateness of rider recovery on several grounds.  The People’s briefs argue that Rider AMP does 
not meet the general criteria relied upon by regulators to determine when rider recovery is appropriate, 
such as size in comparison to a utility’s overall revenue requirement, volatility of the costs involved, and 
the ability of the utility’s management to control the costs in question.  Furthermore, Rider AMP runs 
afoul of the prohibition on single-issue ratemaking, the recognized principle that a utility’s revenue 
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mechanism, Rider SMP, to recover a return of and on (capital and depreciation costs) of ‘smart 

grid’ technology investments, such as AMI, before such investments were made and to allow 

ComEd timely cost recovery of its capital costs.  Final Order at 103.3  The Commission rejected 

ComEd’s request for a broad rider mechanism that would have permitted monthly surcharges 

to cover a return on and of any so-called smart grid investment, stating: 

While the Commission has the authority to approve riders, each subject 
underlying situation and design require a particularized analysis.  In this 
instance, the Commission believes that it must first determine how smart grid 
should be deployed in Illinois, and then determine whether and to what degree it 
is necessary to approve a particular cost recovery mechanism.  Lacking an 
overall goal for Illinois, Rider SMP simply promotes a project by project 
approach.  Further, although ComEd has agreed to a workshop process, it would 
still retain sole discretion in determining what projects are ultimately proposed 
to the Commission.  Similarly, without an overall plan for smart grid 
deployment and without any specific projects being proposed, the Commission 
does not know the extent of the costs and benefits involved, with the possible 
exception of Phase 0. The estimates of costs in the record have varied greatly and 
the estimates of benefits have been sporadic at best.  This lack of cost and benefit 
information is a problem not overcome by the process proposed for Commission 
pre-approval of specific projects.   
 
Final Order, ICC Docket No. 07-0566 at 138.  The Commission made clear it was 

concerned about approval of a broad cost recovery mechanism for smart grid technologies 

without proper review and evaluation of smart grid technology in general, and whether rider 

recovery of that investment was appropriate.   

Instead, the Commission adopted Rider SMP for the limited purpose of implementing 

Phase 0 of AMI deployment, following a six month AMI workshop process and Commission 
                                                                                                                                                             
requirement formula is designed to determine a utility’s revenue requirement based on the utility’s 
aggregate costs and demand.  Citizens Utility Board v. Illinois Commerce Comm’n, 166 Ill.2d 111, 136-137, 
651 N.E.2d 1089 (1995) (“Citizens Utility Board”).  Finally, Rider AMP permits piecemeal rate increases for 
plant investment that the Company admits are “not necessary for the provision of safe, reliable, efficient 
distribution service.”  The People’s position in this case is that the rider as approved in that docket is 
illegal.  Should the Appellate Court rule in the People’s favor, the People reserve the right to challenge 
the authority of the Commission to approve Rider AMP and Rider AMP-CA in this docket. 
3 ComEd noted that at the time of its next general rate case the Company anticipated including costs of 
applicable projects in rate base and simultaneously removing those projects from a rider.  Final Order at 
105. 
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approval of the proposed pilot, which is the subject of this docket.  Final Order at 143.  “Phase 

0” is a scaled deployment of AMI for the purposes of a pilot program, and consisted of two 

parts.  Final Order at 138.  First, the Commission authorized the “installation of up to 200,000 

meters and advanced infrastructure.”  Id.  Second, the Commission authorized the formation of 

an AMI workshop process to discuss the tasks needed to ensure the success of the pilot 

program.  Id.  Phase 0, as the Commission envisioned it, will allow the Company to quantify the 

costs of a full AMI deployment.  Final Order at 139.  The Commission anticipated that the 

potential benefits of AMI from the utility side of the meter would be analyzed as well, but in the 

AMI workshop process.  Id.  The complete results of Phase 0 would then be analyzed by ComEd 

and brought to the Statewide Smart Grid Collaborative, a planning process to consider smart 

grid policy issues in Illinois.  Id.   

On June 1, 2009, ComEd filed the Petition before the Commission seeking approval of 

certain tariff sheets identified as Rider AMP, Advanced Metering Program Adjustment.  

According to the filed tariff pages “[t]he purpose of this rider is to allow the Company to begin 

to recover in a timely fashion (a) a return on and of investment expenditures related to the 

Company’s investment in an Advanced Metering Program (AMP); and (b) other expenses and 

authorized incremental costs related to such AMP; and (c) a return on and of investment 

expenditures related to the Company’s investment in Federal Stimulus Projects (FSPs) . . . “  

ILL.C.C. No 10, 1st Revised Sheet No. 223, Rider AMP (“Rider AMP tariff”). 4..At the same time, 

                                                 
4 On August 17 and August 20, the Administrative Law Judge in this proceeding properly struck those 
portions of ComEd’s Petition, Supplement to Petition, Rider AMP and pre-filed testimony that addressed 
the expansion of Rider AMP to include recovery of costs associated with federal stimulus projects.  On 
August 25, the Company filed a Petition for Interlocutory Review seeking reversal of that decision and 
consideration of that request within the schedule established in this docket.  In the alternative, ComEd 
requested the Commission consider that request in a docket to be completed by January, 2010.  On 
September 2, 2009, ComEd filed a request for approval of its federal stimulus projects, and that portion of 
Rider AMP which would recover funds associated with those projects, with the ICC.  This request was 
docketed as ICC Docket No. 09-0407.  The AG believes that the ALJ’s ruling in this case was proper, and 
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ComEd filed a request for approval of Rider AMP-CA, which is designed to recover any costs 

associated with the Customer Applications testing and which would be applicable to a 

maximum of 12,000 randomly selected residential retail customers.  ILL.C.C. No. 10, Original 

Sheet No. X.  The Company proposes at total of 24 Customer Applications, each one a different 

combination of one or more technologies, pricing programs and support activities for retail 

customers.  ILL.C.C.No. 10, Original Sheet No. X+5.   

 

III. THE COMPANY HAS NOT JUSTIFIED THE SCOPE AND SCALE OF THE 
PROPOSED PILOT. 
 

A. The Company’s Request to Expand Phase 0 to Include Testing Customer 
Applications Should Be Rejected. 

 
1. ComEd has not justified a deployment of 141,000 meters. 

 
ComEd’s AMI pilot proposal exceeds the scope necessary to conduct such a pilot 

demonstration of AMI meters.  In doing so, it goes beyond the scope and purpose envisioned by 

the Commission.  The purpose of this pilot should be to conduct a real world test of one or more 

AMI technologies on a scale that is only sufficiently large enough to obtain useful results at the 

lowest cost to ratepayers.  It would be highly unreasonable, and indeed imprudent, to broaden 

Rider AMP to allow large scale implementation of AMI or “smart grid” technologies now, 

especially when it is not clear which, if any, of those technologies will prove to be proven cost 

effective.  The statewide smart grid collaborative, the key to any decisions relating to whether 

and how a full-scale deployment of AMI should occur, has just begun.  The Commission has not 

yet adopted policies that endorse particular AMI or smart grid investments.  To the extent that 

                                                                                                                                                             
as such does not address here the merits of ComEd’s request to expand Rider AMP.  As the AG has 
already stated in this case, the request to expand Rider AMP is properly considered with the related 
stimulus project details, including costs, rate impacts, etc.  Given the opening of Docket No. 09-0407, such 
arguments are properly addressed there. 
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the Commission approves recovery for any costs through such a piecemeal rider, then the 

Commission should clearly state that allowable costs for such a rider must be no greater than 

what is needed for a scientifically valid pilot. As presented, the evidence in this case simply 

does not support the scope and scale of ComEd’s expanded AMI program.   

When the Commission approved Phase 0, the only information regarding the potential 

costs of an AMI pilot was from ComEd witness Sally Clair, who stated that the cost of the pilot 

would be “under $60,000,000.”5  Already ComEd’s projected costs exceed this estimate by $10 

million, without even including the costs associated with the retirement of existing meters.  

AG/AARP Ex. 2.0, p. 12; AG/AARP Cross Ex. 3 (Response to AARP Data Request 1.23, Att. 1).   

The focus of the pilot should remain on one simple objective: to determine whether full-

scale deployment of AMI in the ComEd service territory is cost-beneficial and achieves the goal 

of reducing both overall and peak usage of electricity.  If an objective study of the proposed 

AMI technology pilot ultimately finds that the proposed AMI meters are not as cost effective as 

other technologies or other methods, any broader deployment of AMI meters means that 

ComEd customers will have been forced to fund potentially unreasonable investments on an 

unnecessary large scale.  AG/AARP witness Barbara Alexander recommends that the 

Commission require ComEd to dramatically scale down the size and cost of its proposed 

technology “pilot” program, substantially reducing the number of AMI meters for installation 

and study.  AG/AARP Ex. 2.0, pp. 12, 22.  Based upon the experience of pilot programs either 

completed or already underway at other utilities, a test of 5,000 to 10,000 AMI meters should 

suffice to conduct a valid test of the technology’s operational characteristics.  AG/AARP Ex. 2.0, 

p. 22.  Other utilities that have AMI pilot programs that are testing 10,000 meters or less include 

Potomac Electric Power Co. in Delaware, Connecticut Power & Light, and Detroit Edison in 

                                                 
5 ICC Docket No. 07-0566, ComEd Ex. 23.0 at 8; AG/AARP Ex. 2.0, p. 12. 
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Michigan.  AG/AARP Ex. 2.0, pp. 13-14.  Still others, such as PPL Electric Co. of Pennsylvania, 

have chosen to conduct research and make investments in AMI or smart grid technologies 

upfront, waiting until traditional rate cases to request ratepayers recovery, when actual data 

could show whether such expenditures were justified based upon proven operational savings.  

AG/AARP Ex. 2.0, p. 13.  The experience of PG&E in California provides a cautionary tale: 

having begun full-scale implementation of AMI meters, and then subsequently encountering 

operational and technological difficulties with their original project design, the result was an 

additional cost to its ratepayers of $900 million.  AG/AARP Ex. 2.0, pp. 13-14.  No conclusions 

have been made about the role of AMI in reducing customer usage of electricity or improving 

the operations and reliability of ComEd distribution service.  The Commission should consider 

the experiences of pilots in other states to avoid requiring ComEd ratepayers to pay for 

infrastructure investments that may not be prudent and used and useful.   

ComEd has not demonstrated that the size of its proposed pilot is the minimum needed 

to test, in a statistically valid manner, the implementation of particular AMI technologies and 

their integration into ComEd’s existing systems at the least cost to ratepayers.  In fact, ComEd 

provided no analysis or evaluation into the record of AMI installations in other jurisdictions.  

AG/AARP Cross Ex. 2 (Response to AARP Data Request 1.03).  ComEd has also not 

satisfactorily answered why it needs such a large installation of meters (approximately 141,000 

meters) in order to determine whether its objectives could be met at a lower cost to ratepayers.  

Accordingly, the Commission should direct ComEd to scale back their proposed pilot to 

incorporate a test of 5,000 to 10,000 AMI meters for purposes of evaluating the operational 

characteristics and effects of the AMI technology. 

 

 

 9



09-0263 Initial Brief of the People of the State of Illinois and AARP 
September 8, 2009 

2. ComEd’s proposal for a Customer Applications test exceeds the scope of the 
Commission’s Final Order in Docket No. 07-0566.    

 
The Commission was clear in its Final Order that Rider SMP would be approved for 

only the limited purpose of an AMI pilot program known as “Phase 0”.  ComEd’s request for 

approval of Rider AMP-CA exceeds the scope of that limited pilot program without providing a 

justification for the size and scope of the Customer Applications test.  Any pricing or technology 

pilot should incorporate the knowledge and experience gained from other pilots conducted in 

other states, and focus on those more likely to reflect customer preferences as derived from 

other pilot programs.  The Company has failed to provide any justification for the size and 

complexity of its proposed Customer Applications pilot, such as why 24 Customer Applications 

should be included.  Nor has the Company demonstrated how it is incorporating the 

knowledge and experience gained from other pilots conducted around the country such as the 

California Statewide Pilot, the Baltimore Gas & Electric AMI pricing pilot, and several studies in 

Massachusetts and in Canada examining in-home devices and their impact on usage and 

demand reduction for residential customers.  See AG/AARP Ex. 2.0, pp. 25-30.  ComEd’s 

proposal even fails to discuss or contrast the costs and benefits of any of its own current 

dynamic pricing and direct load control programs. AG/AARP Ex. 2.0, pp. 30-31.   

The lack of any attention or analysis by ComEd to its own hourly pricing program, the 

Real-Time Pricing Program, offered to its residential customers in this filing is a glaring 

omission.  AG/AARP Ex. 2.0, p. 30.  According to the most recent report on the 2008 operation 

of this Hourly Pricing program, very few residential customers have elected to participate to 

date. 6  As of the end of 2008, only 6,000 customers had enrolled in this program after several 

years of operation.  Id.  Furthermore, the level of customer savings on their annual bill was very 

                                                 
6 Comverge, Inc., ComEd’s Residential Real-Time Pricing Program 2008 Revised Annual Report, April 28, 2009, 
posted on the ICC website under Docket No. 06-0617.   
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small (an average of 2.3% for those who had participated in the entire 2008 calendar year).  Id.  

Volatile commodity prices in the wholesale market increased dramatically in 2008 and 

participating customers began to experience “negative savings” that year, resulting in a halt to 

the marketing of this program for several months.  Id.   

In this case, ComEd requests the recovery of costs related to a variety of pricing and 

rebate options for a group of up to 12,000 customers.  Rider AMP-CA, Ill.C.C. No. 10, Original 

Sheet No. X.  The proposed Customer Applications pilot fails to take into account the growing 

consensus toward relying on voluntary participation in peak time rebate programs for 

residential customers, or considering less costly means of achieving demand response in the 

form of direct load control programs that can operate without expensive AMI meter 

replacement for all customers, such as the Baltimore Gas & Electric Peak Rewards program 

which focuses on a voluntarily air conditioner curtailment program.  AG/AARP Ex. 2.0, pp. 34-

35.  The Commission should direct the Company to design a more narrowly focused pricing 

pilot which explicitly incorporates the knowledge and experience gained from other 

jurisdictions. 

The potential dangers to ComEd customers from a poorly designed Customer 

Applications pilot are not purely economic.  As Illinois knows only too painfully, the 

combination of high summer temperatures, which are likely to conform to periods of very high 

wholesale market prices, and certain residential customers’ reluctance to use fans or air 

conditioning units because of the fear of high and potentially unaffordable electric bills is a 

recipe for disaster.7  As a result, AG/AARP witness Alexander recommends that the 

Commission not allow the use of punitive critical peak pricing.  AG/AARP Ex. 2.0, p. 32.   

                                                 
7 A seminal study of the July 1995 heat wave in Chicago, Illinois that resulted in 739 excess deaths 
documented that many elderly residents refused to use fans or air conditioners in part because of their 
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Additionally, with regard to field and meter operations, ComEd plans tracking the 

avoided costs associated with the elimination of manual disconnection and reconnection of 

service.   AG/AARP Ex. 2.0, pp. 19-20.  In other words, ComEd could remotely disconnect 

service for nonpayment of a customer’s electricity service without a premise visit.8  The fact that 

a utility premise visit is required with current meters to disconnect service is an important 

consumer protection and a change in current practice in this regard would have important 

consumer health and safety implications that have not yet been evaluated or considered by the 

Commission.  AG/AARP Ex. 2.0, p. 20.  ComEd’s current practice of premise visits to the 

customer’s dwelling at the time of disconnection allows the detection of medical emergency or 

other conditions that may result in forbearance by ComEd from disconnecting service.   

Therefore, it is recommended that ComEd not be allowed to implement this feature associated 

with the AMI pilot program.  Id. 

IV. THE COMMISSION LACKS THE AUTHORITY TO EXPAND RIDER AMP 
TO RECOVER  OPERATIONAL AND MAINTENANCE EXPENSES 
ASSOCIATED WITH THE CUSTOMER APPLICATIONS PILOT. 

 
As noted above, ComEd proposes to revise Rider AMP to enable the Company to 

recover approximately $12.6 million of operational and maintenance (“O&M”) expenses 

associated with its proposed Customer Applications Pilot beyond the capital costs in the pilot 

infrastructure investment approved by the Commission in ICC Docket No. 07-0566.  According 

to ComEd witness Ross Hemphill, Director of ComEd’s Regulatory Strategies & Services, 

                                                                                                                                                             
fear of higher electric bills that would be unaffordable in the future. Almost ¾ of the victims were over 
age 65.   See, Klinenberg, Eric, Heat Wave: A Social Autopsy of Disaster in Chicago, University of Chicago 
Press (2002).   
8 ComEd response to AARP Data Request 1.30 (AARP Cross Ex. 1) confirms that ComEd could use the 
remote disconnection function associated with its proposed new metering system and that, “While not 
planned for in the pilot, this meter feature may also support future needs such as pre-payment programs 
or curtailment programs as examples.”  Both of these options are highly controversial and opposed by the 
People and AARP as discriminatory to lower income and payment-troubled customers.   
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ComEd is seeking rider recovery of these costs because they would only be recovered in 

Company rates if “they happened to coincide with a rate case test year.”  ComEd Ex. 1.0 at 40.  

Mr. Hemphill argues that these costs “are, moreover, extraordinary and result directly from a 

special program that ComEd proposes to undertake in order to benefit customers.”  Id. at 41.  

He opined that recovery of these costs would not cause the Company to overearn because 

“Rider AMP includes Commission-approved protections against over-earning that would 

remain in place.”  Id.  Mr. Hemphill also argued that unless the Company recovers these 

expenses through the proposed Rider AMP, “ComEd simply cannot agree to implement a pilot 

of AMI customer applications”.  Id.  For the reasons discussed below, ComEd’s proposed 

expansion of Rider AMP to cover the Customer Applications Pilot O&M expenses should be 

rejected. 

A. The Commission’s Authority to Approve Rider Recovery of Expenses is 
Limited. 
 
AG/AARP witness Michael Brosch, who also testified in ComEd’s last rate case 

regarding, inter alia, the Company’s proposed Rider SMP, discussed the basic criteria that 

regulatory commissions have employed to evaluate the need for rider treatment of utility costs.  

He noted that “(c)ost recovery riders should be approved only in instances where compelling 

circumstances justify departure from traditional test period review of all costs and revenues 

within rate case proceedings in which the overall revenue requirement can be audited and 

considered in a balanced and synchronized manner.”  AG/AARP Ex. 1.0 at 5.  He explained 

that costs or revenue changes to be tracked through a rider should generally have all of the 

following attributes to merit rider recovery: 

1. Substantial enough to have material impact upon revenue requirements and 
the financial performance of the business between rate cases. 
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2. Beyond the control of management, where utility management has little 
influence over experienced revenue or cost levels. 

 
3. Volatile in amount, causing significant swings in income and cash flows if not 

tracked. 
 
4. Straightforward and simple to administer, readily audited and verified 

through expedited regulatory reviews. 
 
5. Balanced, such that any known factors that mitigate cost impacts are 

accounted for in a manner that preserves test year matching principles.    
 
AG/AARP Ex. 1.0 at 5.   

 In its Final Order in ICC Docket No. 07-0566, the Commission limited the recovery of 

rider expenses to the capital costs associated with Phase 0 investment.  According to ComEd 

witness Crumrine, the intent of the Rider SMP proposal was “to treat the capital costs of these 

projects in a similar manner as the Commission would in a rate case, but with more timely 

recovery between rate cases.”  Final Order at 110; ComEd Ex. 11.0 at 17.  The Commission’s 

approval of the pare-down Rider SMP (now called Rider AMP) addressed only the recovery of 

capital costs of new AMI technology, not related O&M expenses.  In an Amendatory Order 

dated November 3, 2008, the Commission revised its Final Order to state that the costs of the 

Phase 0 AMI workshops “ may be capitalized and recovered through the system modernization 

rider on [an] amortized basis.”  Again, capitalization was specifically mentioned, without any 

suggestion that expensing of costs was to be recovered. 

Illinois courts have outlined specific guidelines for Commission approval of riders that 

limit the use of these extraordinary ratemaking mechanisms.  These decisions make clear that 

the Commission does not have unfettered discretion to set rates through riders.  Riders 

inherently undermine the rules against single issue and retroactive ratemaking, and they 

contradict the fundamental principle that rates should be based on a comprehensive test year.  

This is why the Commission in its ComEd rate order described ComEd=s proposed rider as a 
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Aspecial recovery;@ Final Order at 138, ICC Docket No. 07-0566, in other words, outside the 

traditional ratemaking procedures.   

The circumstances that warrant rider treatment are narrow and limited.   All riders are 

“closely scrutinized because of the danger of single-issue ratemaking,” which is “prohibited 

because it considers changes in isolation, thereby ignoring potentially offsetting considerations 

and risking understatement or overstatement of the overall revenue requirement.”  City of 

Chicago v. Illinois Commerce Comm’n, 281 Ill.App.3d 617, 627 (1st Dist. 1996).  Illinois courts have 

allowed the use of riders to recover Aunexpected, volatile or fluctuating expenses@ that by their 

nature do not lend themselves to representative sampling in a single test year.  Citizens Utility 

Bd. v. Ill. Commerce Comm=n (Citizens Util. Bd.), 166 Ill. 2d 111, 138-139, 651 N.E.2d 1089 (1995) 

(rider appropriate for recovery of Auncertain and variable@ expenses associated with coal-tar 

cleanup remediation required by federal statute); see also A. Finkl & Sons Co. v. Ill. Commerce 

Comm=n, 250 Ill. App. 3d 317, 327, 620 N.E.2d 1141 (1st Dist. 1993) (ARiders are useful in 

alleviating the burden imposed upon a utility in meeting unexpected, volatile or fluctuating 

expenses.@) (emphasis in original); City of Chicago v. Ill. Commerce Comm=n (City of Chicago II), 264 

Ill. App. 3d 403, 405, 636 N.E.2d 704 (1st Dist. 1993) (rider appropriate Afor recovery of costs that 

are uncertain in duration, timing or amount@); City of Chicago v. Ill. Commerce Comm=n (City of 

Chicago I), 13 Ill. 2d 607, 150 N.E.2d 776 (1958) (accepting rider to accommodate fluctuating 

wholesale rates for natural gas).   

Second, Illinois courts have permitted riders to recover such pass-through cost items as 

expenses or fees required by statute or ordinance to all ratepayers or a subset of customers.  See 

Citizens Util. Bd., 166 Ill.2d at 138-139; City of Chicago v. Illinois Commerce Comm=n, 281 Ill. App. 3d 

617, 627 (1st. Dist. 1996) (rider recovery of franchise fees to be charged to residents of 

muncipalities asessing the fees did not constitute single-issue ratemaking).  See City of Chicago II, 
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264 Ill. App. 3d at 410 (ARider 28 allows Edison to look to those who cause costs to pay for 

them.@); City of Chicago v. Ill. Commerce Comm=n (City of Chicago I), 13 Ill. 2d 607, 150 N.E.2d 776 

(accepting rider to accommodate fluctuating wholesale rates for natural gas).  In addition, the 

Public Utilities Act expressly provides exceptions for utility cost recovery outside of rate case 

proceedings.  See, e.g., 220 ILCS 5/9-220(a) (2008), 220 ILCS 5/9-220.1 (2008), 220 ILCS 5/9-220.2 

(authorizing surcharges for fuel, environmental remediation, and water and sewage 

infrastructure costs).  More recently, the Legislature authorized rider recovery of energy 

efficiency program expenses (220 ILCS 5/8-103(e), 220 ILCS 5/8-104(e)) and incremental bad 

debt (220 ILCS 5/19-145). 

In the instant docket, ComEd does not attempt to argue that its proposed expansion of 

Rider AMP fits into any of these judicially recognized or statutorily authorized categories 

appropriate for rider treatment.  Instead, Mr. Hemphill opines that “[b]ecause of the unique 

features of the Pilot – its speed, its experimental nature, and the uncertainty as to whether many 

of these costs will ever be reflected in any general rate case test year – ComEd is not guaranteed 

recovery of these prudent and reasonable costs in the absence of a rider.”  ComEd Ex. 8.0 at 13.  

Indeed, the Company states it will not conduct a Customer Applications test as a part of the 

broader pilot if the Commission does not authorize expansion of Rider AMP.  The Commission 

should reject that veiled threat as well as the proposed rider expansion. 

B. The $12.6 Million in Customer Applications Pilot O&M Expense Satisfies 
None of the Criteria Applied to Rider Recovery Proposals. 

 
The expensed costs expected to be incurred by ComEd in connection with the AMI Pilot 

and related Customer Applications are not unexpected, volatile or fluctuating expenses – the 

characteristics that Illinois courts generally look for when assessing the legality of a 

Commission-approved rider.  Nor are these expenses the kind authorized by statute, ordinance, 
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or attributable to a specific customer subset – other categories of legally permissible rider 

expenses affirmed by Illinois courts.  In total, these expensed costs are estimated at 

approximately $21.5 million, of which the Company proposes to include $12.6 million related to 

“Customer Applications and Public Information and Community Outreach” costs for recovery 

through Rider AMP.  ComEd Ex. 5.0, line 171.  These expenses are itemized and planned.  See, 

e.g. ComEd Ex. 5.03.  These amounts are less than two percent of the total O&M expenses 

approved for ComEd in the last rate Order.  Final Order, Appendix, page 1 (showing total 

Operating Expense Before Income Taxes of $1,333 million.  $12.6 represents only 0.9% of this 

amount.  $21.5 million represents 1.6% of this amount). 

As noted by AG/AARP witness Brosch, it is not unusual for utility O&M expenses to 

fluctuate significantly from month to month and year to year, as new programs and priorities 

are initiated while others are completed or discontinued:   

For example, programmatic work on vegetation management or software development 
projects can cause significant changes in discrete types and amounts of expenses in any 
particular year.  Similarly, as noted in Docket No. 07-0566, storm restoration costs are 
incurred erratically and in patterns that are difficult to predict. However, what is 
important for ratemaking is that the overall level of total expenses and the return on and 
of rate base (rate of return and depreciation) remain reasonably aligned with the overall 
level of utility sales revenues. When revenues and overall costs become misaligned, rate 
cases are required to correct the imbalances.   
 

AG/AARP Ex. 1.0 at 9.  In rejecting ComEd’s proposed Rider Storm Expense Adjustment 

Rider  (“Rider SEA”) in ComEd’s last rate case, the Commission stated, “Staff’s Initial Brief 

succinctly sums up the problems with Rider SEA by stating that ‘costs are not of sufficient 

magnitude or volatility to justify rider recovery.  Furthermore, the rider’s pass-through 

mechanism would undermine the Company’s incentive to control storm expenses.”  Order at 

159.  The $12.6 million of proposed AMI Customer Applications related costs is also far less 

than the fluctuating storm expenses of up to $61.3 million that ComEd sought to include in 

 17



09-0263 Initial Brief of the People of the State of Illinois and AARP 
September 8, 2009 

Rider SEA that was rejected by the Commission in Docket No. 07-0566.  Id.at 155.  Moreover, the 

Company clearly has the financial resources to proceed with AMI Pilot related work, as 

discussed below.   

C. No Financial Need Exists To Expand Rider SMP to Include Customer Applications 
O&M Expense. 
 

 The notion that ComEd is unable to afford the incremental expenses associated with the 

Customer Applications Pilot or that it will be denied any future costs recovery of this O&M 

expense simply is not supported by the facts in evidence.  AG/AARP witness Michael Brosch 

provided specific evidence to show that ComEd is able to use available financial resources, at 

present rate and revenue levels, to incur the expected expenses associated with the planned 

AMI pilot and customer applications activities.   

 For example, as part of Exelon’s Earnings Conference Call - 1st Quarter 2009 presentation 

graphics dated April 23, 2009, the investing public was informed of an anticipated $50 million 

reduction in ComEd’s total expenses from $1,100 million in actual expense in 2008, compared to 

reduced $1,050 in projected 2009 expenses. AG/AARP Ex. 1.0 at 13.  As noted by Mr. Brosch, 

this single year expectation of $50 million in expense savings illustrates how dynamic overall 

expenses levels can be – and how important it is for the Commission to consider expense 

changes in the aggregate rather than through piecemeal tracking of isolated costs.  Id. 

  In the same slide, ComEd presents estimated reduced Capital Expenditures declining 

from $950 million in actual spending in 2008 to a projected level of $875 million in 2009.  These 

projections are part of Exelon’s overall message regarding “Cost and Capital Management” and 

“Driving productivity and cost reduction while maintaining superior operations.”  See 

AG/AARP Exhibit 1.3.  This information supports the conclusion that the additional $12.6 
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million in O&M expense will not impact the Company in any significant way in light of these 

documented expense reductions. 

  In addition, these costs are not so large as to merit special rider cost recovery.  The single 

largest expensed cost shown is for “Software (developed or licensed)” in the projected amount 

of $3.6 million.  AG/AARP Ex. 1.0 at 14.  As Mr. Brosch points out, expenses always vary within 

utility budgetary years, depending on projects and activities planned by management.  

Expenses associated with software development and licensing are part of the normal and 

routine expenses involved in operation of any large utility.  Id.  As noted by Mr. Brosch, the 

specific types of expensed software can be expected to vary from year to year as development 

projects shift from system to system, but some significant amount of expensed software cost is a 

normal part of utility operations and was undoubtedly included in the Company’s last rate case 

proceeding.  The second largest estimated expense element is for $2.2 million of “Public 

Information – Community Outreach” that is also, in varying amounts, a part of routine utility 

expenses incurred to distribute information to customers and to maintain local community 

programs and presence.  Id. at 14.  Again, ComEd has shown no need for extraordinary tariff 

rider recovery of these types of costs.  As surmised by Mr. Brosch: 

 Given the Company’s announced plans to reduce both its expenses and 
capital expenditure levels in 2009, ComEd has the ability and intent to manage its 
costs to achieve reasonable financial results without initiating formal rate 
proceedings.  The Company has made no showing of a need for rate relief due to 
any inadequacy of overall revenues to meet its overall costs. 
 
AG/AARP Ex. 1.0 at 14-15. 
 
D. Rejection of the Proposed Rider Expansion Will Not Foreclose ComEd 
fromRecovering the Identified O&M Costs.  

 
 Putting aside the Company’s failure to justify rider recovery on a financial need basis, 
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the notion that “allowing cost recovery through a rider is the only effective means of allowing 

ComEd the opportunity to recover costs” (ComEd Ex. 8.0 at 12) is simply untrue.   

If the Company believes it cannot afford to pay for the vast Customer Applications Pilot it 

proposes, the Company is free to both trim the proposed Pilot, as suggested by AG/AARP 

witness Barbara Alexander.  In addition, ComEd is free to file a rate case that utilizes a test year 

in which the majority of the expenses are incurred.   

E. The Company’s Proposed Rider AMP Expansion Language is Vague and Will 
Be Difficult to Regulate.  

 
 In addition to failing to justify the need for its proposed expansion of Rider AMP, 

ComEd’s proposed tariff language will make reviewing and regulating pilot O&M expenses 

complex.  The second page of Attachment 2 to ComEd’s Petition proposes to add a definition 

for “Authorized Incremental Costs” using terms and criteria that are vague and will be very 

difficult to enforce.  For example, such new incremental expenses would include, “wages, 

salaries and benefits of Company employees…who are hired for positions that are specifically 

related to Customer Applications.”  Ill.C.C. No. 10, Attachment 2, 1st Revised Sheet No. 224.  As 

noted by Mr. Brosch, by this definition, ComEd would be free to hire new information 

technology personnel and assign them some work on qualifying AMI-related IT projects in 

order to achieve piecemeal rate recovery of the new employee’s salary and benefit costs at the 

same time other staffing reductions may occur to produce expenses savings that are ignored 

under Rider SMP/AMP.  AG/AARP Ex. 1.0 at 15.  Similarly, the proposed revisions to the rider 

would permit piecemeal recovery of advertising expenses for “dissemination of information to 

and education of retail customers regarding the AMP”, even if advertising containing other 

messages has been reduced or eliminated to reduce overall expenses.  These types of vague 

definitions make it difficult to effectively monitor and regulate rider recovery of selectively 
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defined utility expenses, because of the potential for profitable gaming by the utility of the new 

opportunities presented in Rider AMP to achieve piecemeal rate increases outside of full rate 

cases.  Id. 

 For all of the reasons cited above, ComEd’s proposed expansion of Rider AMP to 

recover the $12.6 million in O&M expense associated with the Customer Applications Pilot 

should be rejected. 

 

V. ANY REMAINING UN-DEPRECIATED COSTS OF RETIRED/REPLACED METERS 
SHOULD BE AMORTIZED OVER A 13-YEAR PERIOD. 

 
In ComEd’s last rate case, the Commission did not determine an appropriate 

amortization period for the un-recovered costs of meters that would be prematurely retired.  

Final Order at 140.  Instead, the ICC concluded that at the time “that ComEd requests approval 

of Phase 0, the Commission will address the amortization period for the meters that will be 

retired.”  Id.  In that case, ComEd had believed an amortization period of 18 years was 

appropriate.  Final Order at 104.   

In this case, ComEd witness Fruehe estimates the remaining life of the meters being 

retired is 13.69 years.  ComEd Ex. 15.0 at 7.  However, he recommends amortization over 10 

years, stating his opinion that, “…in my view, a ten year period strikes the appropriate balance 

of these two interests: it affords ComEd more certainty of recovery and it spreads recovery of 

costs over a longer period of time thus lessening the impact on customer rates.  Additionally, 

the shorter the amortization period, the lower the likelihood of any inter-generational cost 

shifting.”  ComEd Ex. 15.0 at 5-6.  Staff witness Dianna Hathhorn recommends the Commission 

accept ComEd’s proposal despite acknowledging that ComEd has calculated the average 

remaining life of existing meters to be 13.69 years.  Staff Ex. 2.0 at 3-4.  Ms. Hathhorn compared 
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the estimated rate impacts for Rider AMP using the estimated remaining life of 13.69 years 

versus ComEd’s 10-year proposal, and found “the difference in the resulting charges is 

minimal.”  Staff Ex. 2.0 at 5.  She concludes that it is then appropriate to withdraw her objection 

and accept ComEd’s proposal of a 10-year regulatory asset life for the retired meters.  Id. 

AG/AARP witness Michael Brosch offers a more balanced option for the Commission to 

choose: amortization of the regulatory asset containing retired meter costs over 13 years, the 

estimated remaining recovery life for these assets under the Company’s own recently 

completed depreciation study.  AG/AARP Ex. 1.0 at 25.  As he notes, any amortization period 

shorter than 13 years would have the effect of “amplifying the cost burden upon ratepayers of 

the AMI project, relative to current regulation, even though ComEd faces no risk of non-

recovery once regulatory asset accounting is granted for these assets.”  AG/AARP Ex. 1.0 at 26.   

Quantification of the amortization impacts for the pilot program can be observed in 

ComEd Ex. 5.01.  Page 1 shows quarterly “Amortization of Meter Reg Asset” in amounts of 

$165,142 (column I), which is equivalent to $660,568 per year.9  If the amortization period is set 

equal to ComEd’s estimated remaining life for the existing meters of 13.69 years, the annual 

amortization would be $6,600,000/13.69 years or about $482,000.  This difference creates about 

$178,000 of added expenses for ratepayers.  AG/AARP Ex. 3.0 at 2-3.  The value of this 

amortization period issue ultimately depends upon how many of ComEd’s existing meters are 

prematurely retired as part of AMI deployment.   

                                                 
9 The development of this cost estimate is set forth at page 3 of ComEd Ex. 5.01, where an “Estimated 
Book Value when Retired” amount is calculated in the total amount of $6.6 million at lines 16-28.  Under 
the proposed 10-year amortization of this estimated $6.6 million regulatory asset equates to the estimated 
$660,000 in annual amortization expenses. ComEd Ex. 5.01 divides the $6.6 million regulatory asset 
valuation estimate for 141,000 meters at line 28 by the meter count and ten year amortization period to 
arrive at an estimated amortization cost “per meter” of $4.68 per year. 
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While the differences in cost associated with the adoption of a 13-year versus 10-year 

amortization period are not large in the context of an AMI pilot, they become significant if 

considered in light of precedent for a full-deployment of AMI meters throughout the ComEd 

service territory.  Id.  Existing meters number 3,612,800 in total, with an estimated accumulated 

cost book value of $346,255,224 less accumulated depreciation of $142,764,667.  ComEd Ex. 5.01 

at 3.  These investment values indicate a net book value for Meters and Installations at March 

31, 2009 of approximately $203 million.  Id.   

Assuming the same pace of installation and replacement/retirement of meters in a full 

deployment as in the pilot, the mid-point of a full deployment of AMI will be around March 31, 

201210.  This results in an additional three years of depreciation on the existing meters, which 

could be accrued at 3.99% per year, adding $41.4 million to the accumulated depreciation 

balance, thereby increasing the balance to $184.2 million and reducing the expected regulatory 

asset to about $162 million.11  AG/AARP Ex. 3.0 at 3-4.  Amortization of this projected March 

31, 2011 existing meter net investment value over 10 years would yield amortization expense of 

$16.2 million per year, while over 13.69 years the amortization expense would be $11.8 million 

annually.  Id.   

Furthermore, ComEd expects to be able to completely retire the meters that are removed 

as an ordinary loss for income tax deduction purposes, creating large immediate income tax 

deductions and tax savings benefits for its shareholders.  According to ComEd’s response to 

Data Request No. AG (MLB) 2.02, the estimated income tax deductions resulting from such 

                                                 
10  In Docket No. 07-0566, ComEd Ex. 16.0, page 5, Company witness Sally Clair stated “It would take 
approximately five years to fully deploy AMI. If deployment begins in the fourth quarter of 2008, it 
would likely be completed in 2013.  However, given changes in this schedule that have occurred, a 
deployment mid-point of 2012 appears reasonable for simplified illustration purposes. 
11  Book Cost in Account 370 at 3/31/09 of $346 million, less allocated depreciation reserve of $143 million 
per ComEd Ex. 5.01, less additional depreciation of $13.8 million annually for three years ($346 * 3.99%) 
equals $161.6 million ($346-143-13.8-13.8-13.8). 
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retirement losses will exceed $3.4 million by the second quarter of 2010.  AG/AARP Ex. 1.8 

(ComEd Response to Data Request No AG (MLB) 2.02, parts a and b).  Yet, the retired meters 

would remain in rate base until such costs were explicitly removed in a next rate case at the 

same time the cash flow benefits from immediate income tax deductions were retained for 

shareholders.  ComEd Ex. 5.0 at 7.  The longer amortization period provides equitable 

consideration for the meter retirement tax deduction cash flow benefits that ComEd would not 

immediately share with its ratepayers under Rider AMP.  Mr. Brosch’s recommended 13-year 

approach is reasonable and prudent, and should be adopted here. 

 

VI. ANY CUSTOMER APPLICATION TECHNOLOGY SHOULD BE SELECTED 
THROUGH AN RFP PROCESS SIMILAR TO THAT USED FOR THE AMI 
TECHNOLOGY PILOT. 
 

As part of its Customer Applications test, ComEd proposes to use four different 

technologies: a web interface, a basic in-home display, an advanced in-home display, and a 

programmable communicating thermostat.  ComEd Ex. 4.0 at 21.  In order to select both the 

meters and the communications network used in the AMI technology pilot, ComEd issued a 

Request for Proposals (“RFP”) which included specific evaluation criteria.  ComEd ultimately 

based its selection on security, network performance, interoperability, scalability, flexibility, 

maturity, resistance to obsolescence, economic stimulus and price.  ComEd Ex. 6.0 at 3.  This 

criteria was used to inform the decision making process for the Company with the goal of 

selecting the meter and network technologies which best matched the goals of the AMI 

technology pilot at the most reasonable cost.  Both price and non-price criteria were evaluated 

separately to facilitate a cost-benefit comparison in the ultimate decision.  ComEd Ex. 6.0 at 11.  

The Commission should direct ComEd to perform a review process for each of the four 

proposed enabling technologies.  Using an evaluation process similar to that used to select the 
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meters and network will ensure, for example, that any in-home devices used are mature 

without being obsolete.  Just as with the meter and communications network, any Customer 

Applications testing should be designed to provide the Commission with the best information 

possible on the costs and benefits of each technology.  ComEd should use a process similar to 

that used in the selection of the AMI meters and network technology to select any Customer 

Application technology because the same concerns on cost, obsolescence, etc. exist with the 

Customer Applications technology. 

 
VII. THE PIILOT SHOULD RESULT IN A FORMAL EVALUATION FILING AT THE 

COMMISSION. 
 

ComEd has failed to provide an adequate evaluation plan for either the Technology or 

the Customer Applications pilots.  AG/AARP Ex. 2.0, p. 39.  ComEd has provided no baseline 

information that would allow metrics to be tracked against historic performance so that any 

incremental impact of an AMI pilot program can be measured.  AG/AARP Ex. 2.0, p. 18.  Nor is 

there any planned comparison of possible alternatives to the proposed AMI system which 

might achieve some, if not all, of the expected benefits of the AMI system.  AG/AARP Ex. 2.0, p. 

22.  Instead, ComEd proposes to file a report that “demonstrate[s] the learning that took place 

during the AMI pilot.”  Tr. at 127:11-13.  

If the goal of the pilot is to provide sufficient information for the Company – and the 

Commission – to evaluate the full range of costs and benefits associated with a full-deployment 

of AMI technologies, ComEd’s evaluation, measurement and verification procedures must be 

designed with that objective in mind.  AG/AARP witness Alexander specifically recommends 

that the Commission order ComEd’s proposed evaluation to identify what technologies are 

being tested compared to other utility AMI installation and testing experiments, and what 
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investments could be considered to upgrade existing automated meter reading systems as an 

alternative to achieve some, if not all, of the functionalities of the proposed AMI system.  

AG/AARP Ex. 2.0, pp. 22-23. 

The final evaluation should be a report submitted to the Commission that includes, 

among other things, a scientifically valid calculation of the costs and benefits of a full-

deployment of AMI technology throughout the ComEd service territory.   Specifically, the pilot 

should be structured so as to identify, and where possible, quantify, the potential costs to all 

classes of ratepayers of full-scale implementation of the AMI technologies including the 

potential impact of the Customer Applications.  The Commission should also order ComEd to 

compare the costs and benefits associated with AMI-enabled consumption reduction and 

demand response with non-AMI programs, such as the use of existing or upgraded direct load 

control equipment.  AG/AARP Ex. 2.0, p. 5.  Furthermore, to this point, ComEd has refused to 

provide any analysis of the estimated costs for its chosen AMI technologies based on a full scale 

implementation.  AG/AARP Cross Ex. 2 (Response to AARP Data Request 1.07).  ComEd 

should be directed to provide an updated estimate of the costs and benefits of a potential full-

deployment of AMI as part of the formal evaluation.  An evaluation of AMI and non-AMI costs 

and benefits to achieve the same level of usage and demand response impacts is a necessity 

prior to making any decisions on such an expensive investment for Illinois ratepayers.  

AG/AARP Ex. 2.0, p. 5.   

Finally, the Commission should open a docket to accept ComEd’s final evaluation 

report, allowing all parties to have complete access to all data involving any pilot program 

authorized in this case.  ComEd should not necessarily be the ultimate interpreter of the results 

of any AMI pilot program.  Other parties should be allowed to comment on any such final 
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report, and after independent review, provide to the Commission their own evaluations of the 

data. 

 
VIII. CONCLUSION 

 
For the foregoing reasons, the People request that the Commission enter an order 

approving the proposed AMI pilot and associated tariffs in accordance with the 

recommendations proposed herein. 

 
Respectfully submitted, 

The People of the State of Illinois 
by LISA MADIGAN, Attorney General 
 
________________________________________ 
Karen L. Lusson, Senior Assistant Attorney General 
Kristin C. Munsch, Assistant Attorney General 
100 W. Randolph St., 11th Floor 
Chicago, IL 60601 
Telephone (312) 814-1136 
Fax (312) 814-3212 
Email: klusson@atg.state.il.us 
Email: kmunsch@atg.state.il.us 
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John Coffman 
Attorney for AARP 
871 Tuxedo Blvd. 
St. Louis, MO 63119-2044 
Telephone: (573) 424-6779  
Email: silijon@yahoo.com 
 

Dated September 8, 2009  
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