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STATE OF ILLINOIS 
 

ILLINOIS COMMERCE COMMISSION 
 
 

COMMONWEALTH EDISON COMPANY             )            
        ) 
        ) 
Petition to approve an Advanced Metering   ) No. 09-0263 
Infrastructure Pilot Program and associated   ) 
tariffs        ) 
 

        
INITIAL BRIEF OF THE 

ILLINOIS COMPETITIVE ENERGY ASSOCIATION 
 
 The Illinois Competitive Energy Association (“ICEA”), by one of its attorneys, pursuant 

to Section 10-101 of the Public Utilities Act (the “Act”), 220 ILCS 5/1-101 et seq. and 

Section 200.800 of the Rules of Practice of the Illinois Commerce Commission (“Commission” 

or “ICC”), 83 Ill. Admin. Code 100 et seq. hereby submits its Initial Brief in the instant 

proceeding regarding the June 1, 2009 petition of Commonwealth Edison Company (“ComEd”) 

requesting that the Commission: (a) approve ComEd’s proposed Advanced Metering 

Infrastructure (“AMI”) Pilot Program (“AMI Pilot”); (b) approve ComEd’s proposed AMI 

Assessment Customer Applications Plan ("CAP"); (c) authorize ComEd to file tariff sheets 

implementing the AMI Pilot and CAP and providing for the recovery of certain costs; (d) 

authorize recovery of the certain costs of the pilot under Rider AMP; and (e) approve a waiver of 

certain Integrated Distribution Company ("IDC") rules.  

I. 

EXECUTIVE SUMMARY 

 As an initial matter, ICEA supports ComEd’s efforts to design pilot programs that 

involve market research in the area of energy efficiency and demand response, so long as such 
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projects are implemented and administered appropriately, comply with Illinois law, and further 

the State’s goal of fostering competitive retail and wholesale electric markets.  In the event that 

federal stimulus dollars are available to help offset the cost to consumers of such programs, 

ICEA similarly supports such measures with the same caveats.  As such, ICEA supports 

implementation of the narrowly defined AMI program envisioned by the Commission in Docket 

No. 07-0566 (the genesis of the instant proceeding).  As the Commission may recall, certain 

ICEA member companies actively supported the pilot program in that docket.   

ICEA is concerned, however, that the proposed ComEd CAP could have a negative effect 

on overall retail competition and a chilling effect on extension of the benefits of competition to 

small commercial and residential retail customers -- quite the opposite effect of what was 

contemplated by the Commission when approving the AMI pilot.  In particular, the CAP design 

and implementation proposal creates barriers to competition through energy rate and equipment 

subsidies, cash incentives for remaining on the proposed energy rates, and hold harmless rate 

provisions.  As proposed by ComEd, none of these programs are available to Retail Electric 

Suppliers (“RES”) and their customers.  These anti-competitive barriers are significant in and of 

themselves, but are even more difficult to countenance given ComEd’s delay in implementing 

UCB/POR for small commercial and residential customers as required by Section 16-118 of the 

Illinois Public Utilities Act.1  ComEd has yet to even file such a tariff with the Commission.   

The Commission should take this opportunity to ensure that the AMI pilot, and any 

associated programs, are consistent with Illinois law and the long-standing policy objectives of 

the State to preserve and promote the competitive retail electric market.  To that end, ICEA 

                                                        
1 The Commission has already entered an Order implementing UCB/POR tariffs for the Ameren Illinois 
Utilities.  See Central Illinois Light Company d/b/a AmerenCILCO, Central Illinois Public Service 
Company d/b/a AmerenCIPS, Illinois Power Company d/b/a AmerenIP ICC Docket Nos. 08-
0619/0620/0621 (cons.) (August 19, 2008).   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requests that:  

1. Any waiver of the IDC Rules granted in this case be strictly limited to the 

scope and time frame of the proposed pilot and associated CAP; 

2. Marketing of the AMI Pilot Program should be made competitively neutral; 

3. Customer incentives for pilot program participation should not be forfeited by 

the selection of a RES; 

4. Cost subsidies for equipment should be made available on an equal basis;  

5. Hold Harmless billing provisions should be eliminated; and 

6. The implementation of the CAP should be timed to coincide with ComEd's 

implementation of Utility Consolidated Billing and Purchase of Receivables  

programs, which are mandated by Illinois law, all as more specifically 

delineated below. 

 
II. 

 
AN IDC WAIVER IS NECESSARY AND, IF GRANTED, MUST BE STRICTLY 

LIMITED TO THE PILOT PROGRAM APPROVED IN THIS DOCKET 

  There should be no doubt that an IDC waiver is required in order for ComEd to 

implement its proposed AMI pilot and CAP; ComEd itself acknowledges this fact.  Witness 

Hemphill correctly testifies that the Commission’s IDC Rules require “that an IDC ‘not promote, 

advertise or market with regard to the offering or provision of any retail electric supply service.’ 

83 Ill. Admin. Code § 452.420(a)[sic].  They further provide that ‘[n]o IDC employee or agent 

shall affirmatively act to retain or obtain a customer for any retail electric supply service offered 

or provided by the IDC.’ 83 Ill. Admin. Code § 452.420(e)[sic].” (ComEd Ex. 1.0, Hemphill Dir. 

at 947-951.) Witness Hemphill goes on to provide specific examples of how ComEd’s efforts to 

implement the AMI and CAP programs might violate the Commission’s rules (Id. at 976-983). 

Clearly, the solicitation and retention efforts to be undertaken by ComEd to promote its 

customers taking alternative bundled supply services will violate the letter of the IDC Rules. 
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Moreover, participation incentives proposed by Witness Eber (ComEd Ex. 4.0, Eber Dir. at 230-

233) would violate § 452.280(e) of the IDC Rules which provides in pertinent part that:   

If an IDC offers or attributes a rate discount, rebate, or fee waiver on delivery 
services or other transmission and distribution services to customers of its 
permissible retail electric supply services, it shall also offer the same discount, 
rebate, or fee waiver to all alternative retail electric suppliers or customers of 
alternative retail electric suppliers.  

 
It is undisputed that an IDC waiver is required for ComEd to pursue the activities it proposes in 

that instant proceeding. 

 Beyond the need for the waiver itself, ComEd also recognizes that if a waiver is required, 

it should be strictly limited to the pilot program and associated activities specifically authorized 

by the Commission in this case. (ComEd Ex. 1.0, Hemphill Dir. at 980-983; ICEA Cross Ex. No. 

9).  A strictly limited waiver is critical due to the anti-competitive issues discussed below, as 

well as ComEd’s September 2, 2009 filing (ICC Docket No. 09-0407), which seeks approval of 

the utility's application for federal stimulus project grants that would, if approved and fully 

funded, lead ComEd to propose adding 180,000 customers to its original AMI pilot program.  

Staff Witness Schlaf shares the view that any waiver must be limited to the AMI pilot program 

as proposed in this docket.  (Staff Ex. 1.0, Schlaf Dir. at 265-298).  In fact, no party appears to 

question the necessity of that limitation.  Accordingly, if the Commission grants an IDC waiver 

here, it should strictly limit that required waiver to the program specifically approved in this 

docket.  Further, ComEd should be required to modify its IDC Implementation Plan on file with 

the Commission as outlined in ComEd Response to Staff Data Request EPS 2.01 (ICEA Cross 

Ex. No. 9). 
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III. 

COMED’S CAP PROPOSAL SHOULD BE MODIFIED 
TO AMELIORATE POTENTIAL ANTI-COMPETITIVE EFFECTS 

A. Marketing of the AMI Pilot Program Must Be Competitively Neutral 

Although a waiver in this case would permit ComEd to promote, advertise, or market the 

AMI pilot program, ComEd should not frustrate a customer’s choice of their supplier of electric 

power and energy, and should instead be required to provide customers with a balanced view of 

their supply options.  This requirement is clearly consistent with both the letter and intent of the 

Commission’s IDC Rules that utilities not be permitted to unfairly exert the influence they have 

as the incumbent provider.  Moreover, the requirement is particularly important here given the 

“opt-out” nature of ComEd’s program.  

The dangers of chilling competition may be ameliorated somewhat through a variety of 

simple elements to be included ComEd’s customer education and communication efforts.  First, 

once a ComEd pilot participant makes known to ComEd an intention to switch to service with a 

RES or begin the process of initiating a switch to RES service, ComEd should be expressly 

precluded from any sales or marketing activities or any other communication designed to keep 

that customer enrolled under Rider AMP-CA.  Witness Hemphill testified that ComEd 

contemplates acting consistently with this requirement (ComEd Ex. 1.0, Hemphill Dir. at 966-

970).  Accordingly, this specific requirement should be delineated in the Commission’s Order 

and ComEd’s CAP. 

Second, ComEd should be required to inform all customers within the ICC-approved 

pilot footprint, including customers selected for the “opt-out” customer applications, of their 

supply options.  Specifically, a customer should be informed of their ability to obtain electric 

power and energy from a RES (identifying the means to locate certified RESs serving ComEd 



  6 

customers), as well as the fact that a customer’s initial participation in the pilot will not preclude 

the customer (at any time during the AMI pilot or after its conclusion) from obtaining electric 

power and energy from a RES.  This sort of potential ill effect of the marketing efforts of utility-

sponsored programs was apparently recognized by the Commission and the parties in Docket No. 

08-0411. Commonwealth Edison Company, ICC Docket No. 08-0411 (October 8, 2008). In that 

proceeding, ComEd requested a waiver of the IDC Rules so that it could more vigorously market 

its Residential Real-Time Pricing (“RRTP”) program. The Commission granted the waiver 

subject to several conditions. One such condition was that ComEd inform potential RRTP 

customers of the availability of similar service from a RES (to the extent a RES had notified 

ComEd of its intent to offer such service). (Id. at 3.) A similar condition is warranted in the 

instant case. 

Further, ComEd must amend its IDC Plan to incorporate the changes that ComEd 

outlines in its Response to Staff Data Request EPS 2.01 (ICEA Cross Ex. No. 9). In particular, 

ComEd stated that the following language could be added to its IDC Plan at the end of Section 

B,2: 

Notwithstanding the foregoing, for the duration of its AMI Pilot program, 
including but not limited to its AMI Assessment Customer Applications Plan, as 
approved by the Commission in Docket No. 09-0263, ComEd will be authorized 
and permitted to: (1) promote the experimental retail supply rate designs reflected 
in its Rider AMP-CA to potential study participants, including the offering of 
incentives, and (2) seek to retain customers in the pilot on those rate designs, 
provided that such rates and activities shall not prevent customers from switching 
to RES supply service.  

 
The Commission should require that ComEd’s IDC Plan be so amended. 
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B. Customer Incentives For Pilot Program Participation  
Should Not Be Forfeited By The Selection of a RES 
 
Equally important to a customer’s awareness of its supply options is the customer’s 

freedom to make that election, unencumbered by artificial incentives/disincentives that may 

influence that choice.  To that end, a customer that has been promised a $50 payment/credit 

under Rider AMP-CA in return for participating in the pilot and completing an initial and final 

survey should be entitled to that payment/credit even if the customer elects to take service from a 

RES during the duration of the pilot.  Likewise, in the event that a retail customer elects to 

terminate service under Rider AMP-CA, including switching to a RES, the customer should be 

permitted to keep any advanced in-home device (“IHD”) or programmable communicating 

thermostat (“PCT”) that had been installed at such retail customer’s premises.  To the extent 

practicable, ComEd should be required to offer to modify the remaining IHD and/or PCT to 

allow for it to reflect the energy service offerings of the customer-selected RES.  

 

C. Cost Subsidies For Equipment Should be Made Available On an Equal Basis 

The substantial cost subsidies for beyond-the-meter monitoring and communication 

equipment offered by ComEd (ComEd Ex. 4.0, Eber Dir. at 515-535), in addition to being 

unsustainable in the marketplace as a method of promoting energy efficiency and demand 

response, are anti-competitive.  The opportunity to recover the costs of such incentives and 

subsidies from all customers in the service territory (as ComEd is able to accomplish through 

Rider AMP-CA) is not available to a RES, or to other beyond-the-meter vendors who may wish 

to offer such services. This means that customers may be incented to choose or continue supply 
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service with ComEd as opposed to a RES based on the availability of procuring specialized 

equipment at little or no cost to the customer, which no supplier other than ComEd may offer 

without incurring its own expenses.  Accordingly, in order to level the playing field to one that is 

competitively neutral, the Commission should either eliminate these proposals from the CAP or, 

if they are deemed by the Commission to have sufficient value to be included in the CAP, require 

that a RES be entitled, if it so chooses, to offer the same customer benefits and equipment, the 

costs of which should be included in ComEd’s rate base and allocated in the same manner as 

those provided by ComEd.   

 
D. Hold Harmless Billing Provisions Should Be Eliminated 

Just as direct subsidies are unsustainable in a competitive marketplace, ComEd’s 

proposed hold harmless provisions (ComEd Ex. 4.0, Eber Dir. at 537-546) are likewise 

inefficient and thus, while anticompetitive, provide little useful data about actual customer 

behavior.  ComEd, in fact, admitted as much. (ICEA Cross Ex. No. 5.)  Hold harmless billing 

provisions do nothing to encourage customers to respond appropriately to market signals.  To the 

contrary, insulating customers from the consequences of their supply elections actually 

discourages rational customer behavior, provides unreliable data, and may prevent customers 

from taking similar service from a RES that, all other things being equal, would be a superior 

supply option.  Consequently, hold harmless provisions should be eliminated from all rate 

experiments in the CAP or, at least, offered to RES customers who elect similar pricing plans 

from a RES. 
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III. 

IMPLEMENTATION OF COMED’S CAP PROPOSAL IS PREMATURE 

 As outlined above, ComEd’s CAP proposal has several anti-competitive aspects that can 

be easily ameliorated by the Commission.   The opportunity to truly compete for the residential 

and small commercial customer market is not realistic, however, without ComEd’s required 

implementation of UCB/POR.  This fact was clearly recognized by the Illinois General 

Assembly in its enactment of Section 16-118 of the Act.   

 It is not to say that the CAP and related data collection are unimportant or of no benefit to 

small electric consumers, but it will take a thriving, competitive, small consumer marketplace to 

ensure widespread delivery of these benefits and to ensure continued innovation. As noted 

above, the Ameren Illinois Utilities already have a UCB/POR tariff approved by the 

Commission. ComEd should not be permitted to lag behind while pursuing programs that have 

potential anti-competitive implications.  

 Importantly, to the extent that implementation of UCB/POR fulfills its promise of 

bringing the benefits of competition to the smaller customer market, the policy objectives of the 

CAP may well be greatly enhanced by RESs offering a variety of innovative, market driven 

energy rates, products and services like those now enjoyed by larger consumers.  If ComEd’s 

CAP is implemented without the real opportunity for competition in the smaller customer retail 

markets that are to be offered by UCB/POR, the likelihood of unreliable data collection and 

unsustainable, inefficient, products being paid for by ratepayers is increased. 

 It bears some emphasis in this context that coincidental implementation of CAP along 

with UCB/POR is particularly appropriate given that ComEd has apparently failed to consider 
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alternatives to an IDC Waiver in the design of the implementation of its CAP.  As outlined by 

ComEd in its Data Responses to MC2-CNE 1.12 and 2.02 (ICEA Cross Exhibits 6-7), ComEd 

cites the complexities of its proposed opt-out customer acquisition plan as a primary reason why 

the CAP “would be best served as a ComEd sponsored pilot in lieu of a third party.”  This 

palliative is weak insofar as ComEd is by definition not a successful, experienced, residential 

customer marketing entity because by law as an IDC cannot market energy to residential 

customers.  Thus, ComEd does not have the experience or capability to efficiently acquire 

customers for a new rate design as it has been an IDC for over ten years.  ComEd’s Witness Eber 

testifies to this belief: 

Even though the AMI pilot involves 129,000 customers in the I-290/Chicago 
footprint area and the customer application evaluation needs the participation of 
only about 7,600 of those (not including the control groups), it is very likely that 
ComEd would not get the minimum participation necessary for statistical validity 
in each of the cells of the requisite 38 applications/sub-applications if it were to 
rely only on those who opted in. 

 

ComEd Ex. 4.0, Eber Dir. at 241-247. 

 Finally, delaying implementation of the CAP proposal (but not AMI) to coincide with 

ComEd’s implementation of UCB/POR should not produce any significant delay, if any. ComEd 

has previously indicated that it intends to file a UCB/POR tariff in early September 2009, and 

given the fact that the Ameren UCB/POR proceeding has already been fully litigated and 

approved, the issues in the ComEd proceeding should be perspicuous. Accordingly, 

implementation of the CAP should coincide with implementation of ComEd’s UCB/POR tariffs.   
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CONCLUSION 

 

WHEREFORE, ICEA respectfully requests that the Commission take this opportunity to 

ensure and re-emphasize that the AMI pilot, and any associated programs, be consistent with one 

of the paramount objectives of the Illinois General Assembly that the competitive retail electric 

market be preserved and promoted, especially for smaller consumers.  To that end, ICEA 

requests that: 

1. Any waiver of the IDC Rules granted in this case be strictly limited to the 

scope and time frame of the proposed pilot and associated CAP; 

 

2.  Marketing of the AMI Pilot Program must be competitively neutral; 

 

3. Customer incentives for pilot program participation should not be forfeited by 

the selection of a RES; 

 

4. Cost subsidies for equipment should be made available on an equal basis;  

 

5. Hold Harmless billing provisions should be eliminated; and  

 

6. The implementation of the CAP be timed to coincide with ComEd's 

implementation of Utility Consolidated Billing and Purchase of Receivables  

programs, which are mandated by Illinois law, all as more specifically 

delineated above. 
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Respectfully Submitted, 

 

s/ Mark J. McGuire_ 
     Mark J. McGuire 
     Attorney for ICEA 
     10 South Riverside Plaza Suite 1800 
     Chicago, Illinois 60606 
     571.216.6665 
     mj53hcky@yahoo.com 
 
 
 
     s/ Kevin Wright   
     Kevin Wright 

President 
Illinois Competitive Energy Association 
1601 Clearview Drive 
Springfield, Illinois 62704 
217.741.5217 
wright2192@sbcglobal.net 
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I HEREBY CERTIFY that a copy of the INITIAL BRIEF OF THE ILLINOIS COMPETITIVE 
ENERGY ASSOCIATION has been served upon the parties on the Commission’s Official 
Service list in Docket No. 09-0263 on September 8, 2009, by electronic mail. 
 
 
 
     _s/Mark J. McGuire__ 
     Mark J. McGuire 
     10 South Riverside Plaza, Suite 1800 
     Chicago, IL 60606 

 
 

 


