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Commonwealth Edison Company (“ComEd”) submits this Post-Hearing Brief to the 

Illinois Commerce Commission (the “Commission” or “ICC”). 

I. Introduction 

In Docket No. 07-0566,1 the Commission recognized the critical importance to 

customers, ComEd, and Illinois of an Advanced Metering Infrastructure (“AMI”) and, more 

generally, of a Smart Grid.  The Commission approved in concept a pilot of up to 200,000 

advanced meters and associated AMI systems.  It called upon ComEd to work with stakeholders 

to develop that AMI Pilot and to present that pilot for later review.  To accomplish these goals, 

the Commission adopted at the start a tariff mechanism to govern the process of presentation, 

review, and approval of a specific pilot and to establish the ground rules with certainty.  That 

tariff, Rider AMP, provided for subsequent AMI pilot review and approval and included both 

cost recovery for ComEd and concrete customer protections.   

Much has happened since the Commission issued its 07-0566 Order.  ComEd, Staff, and 

a broad array of stakeholders worked together, openly and cooperatively, to develop an AMI 

pilot proposal (the “AMI Pilot”).  That AMI Pilot is both tailored to Illinois’ needs and a material 

                                                 
1  Commonwealth Edison Co., ICC Docket No. 07-0566 (Final Order, Sept. 10, 2008) at 235 - 237  

(hereinafter cited as the “07-0566 Order”). 
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advance in the study of innovative AMI customer applications.  Most importantly, the AMI Pilot 

recognizes that AMI is more than a technology alone; it is a means of engaging customers and 

harnessing the power of customer action.  Therefore, in line with recommendations and thinking 

developed in the stakeholder process, ComEd included in the AMI Pilot methods of gaining 

customer involvement – called “Customer Applications” – and the study of five distinct dynamic 

pricing rate designs.  To implement those dynamic price during the study ComEd proposed a 

new experimental rate, Rider AMP-CA – AMP Customer Applications.   

The progress made since the 07-0566 Order was not, however, limited to Illinois or just 

to AMI.  Since 2007, policy makers at every level of government have come to acknowledge the 

critical importance of a Smart Grid to our collective energy future.  See Section II.B.3, infra.  

The Smart Grid facilitates everything from customer empowerment to demand response, 

effective energy efficiency and conservation programs, improvements in reliability, and long-

term moderation of the costs of modernizing the grid.  Moreover, the federal government has 

recognized that the Smart Grid could play an important role in the national struggle to recover 

from our deep recession.  To that end, the landmark American Recovery and Reinvestment Act 

of 2009 (“ARRA”) provides billions of federal funding for accelerated development and 

deployment of Smart Grid technology and establishes an aggressive process through which 

utilities and states compete to obtain those funds.  

This Docket is the next step in the process begun in Docket No. 07-0566.  In this Docket, 

ComEd proposes two initiatives.  Thy respond to the specific requirements of the 07-0566 Order 

but also answer the need for Smart Grid development and the urgent demands imposed by the 

ARRA if Illinois is to participate in the hundreds of millions of dollars of federal funding.   
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The first initiative, ComEd’s AMI Pilot, is described in detail in ComEd’s Petition, 

testimony, and attachments thereto.  As is explained in this Brief, the evidence proves that the 

AMI Pilot is the right policy choice for customers, ComEd, and the State.  It meets all of the 

requirements of the 07-0566 Order and of Rider AMP, as filed in compliance therewith.  

Although some parties attempted to relitigate issues, such as rate design and even fundamental 

questions of tariff structure, decided when the Commission approved a modified Rider AMP in 

2007, those arguments do not alter this conclusion.  They are neither meritorious nor germane to 

the question of the AMI Pilot’s approval.  The Commission should, therefore, approve under 

Rider AMP ComEd’s proposed AMI technology and customer applications pilot, with the 

changes presented and agreed in this Docket. 

ComEd’s second initiative is an expansion of Rider AMP to cover federally funded Smart 

Grid projects.  The expansion uses the Rider AMP tariffed mechanism already approved for the 

AMI Pilot.  As with Rider AMP, the Commission would establish here a mechanism for project 

submission, review, approval, and cost recovery, and would then address specific projects under 

that mechanism in a later docket.  That is no “blank check” because absent express Commission 

approval of the specific projects, not a penny of cost recovery was authorized.  The proposed 

tariff mechanism also contains the same strong customers protections that were approved in 

Rider AMP, including Commission project review, after the fact review of the reasonableness of 

costs, and an earnings cap to prevent any chance that rider revenues will lead to over-recovery of 

total costs.  Finally, as with Rider AMP, by establishing the tariff mechanism now, the ICC can 

provide the regulatory certainty that ComEd requires to commit, in advance, to carry its costs of 

the initiative and make clear to the U.S. Department of Energy (“DOE”) that Illinois is a place 

where ARRA-funding can result in rapid deployment of Smart Grid technology.   
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The fate of the second initiative in this Docket is, at the time this Brief was filed, 

uncertain.  On August 17, 2009, the Administrative Law Judge (“ALJ”) struck the Smart Grid 

proposal from the Docket on legal grounds, finding that it exceeded the scope of the 07-0566 

Order.  Tr. at 81, 96.  ComEd has filed with the Commission a Petition for Interlocutory Review 

of that ruling, but the Commission has not yet been able to act on ComEd’s Petition.  In the event 

that the Commission either grants the Petition and directs that the matter be considered on the 

merits or directs that it be taken “with the case,” ComEd summarizes here why the Commission 

should approve its proposed tariff language governing ARRA-funded Smart Grid projects.  

II. Commission Should Approve AMI Pilot 

A. Summary of Pilot 

In the 07-0566 Order, the Commission approved a process under which ComEd was to 

implement an AMI pilot.  07-0566 Order at 138.  The Commission called on ComEd and 

interested stakeholders to engage in a workshop process “to develop project goals, timelines, 

evaluation criteria and [AMI Pilot] technology selection criteria.”  Id. at 139.  The Commission 

ordered that at the completion of the workshop process, ComEd “must file a request for approval 

of the [AMI Pilot],” and for “approval of the goals, timelines, evaluation criteria, etc., that were 

developed in the workshops.”  Id. at 140.  During the course of the AMI workshop, it was 

apparent that while discussing the parameters of the AMI Pilot, a basic design for a 

comprehensive program of customer behavior emerged.  Eber Dir., ComEd Ex. 4.0, 3:59-61.  

Therefore, ComEd has proposed a two-part pilot: the AMI meter and support technology 

deployment and the AMI Customer Applications Plan.   (The Customer Applications Plan is 

attached verbatim to the Petition as Attachment 4). 
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1. AMI Deployment 

ComEd’s AMI Pilot is designed to achieve the objectives stated by the Commission in its 

07-0566 Order and to further the policy of supporting “the modernization of the … electricity 

transmission and distribution system” through deployment of smart metering devices.  See 

Section 1301 of The Energy Independence and Security Act of 2007, codified at 15 U.S.C. 

§ 17381.  The pilot will allow ComEd to study and evaluate AMI technology, to study and 

evaluate how AMI systems interact with and affect ComEd’s electric distribution operations, and 

to better estimate the costs and benefits of a full AMI deployment. 

a. Technology 

In its 07-0566 Order, the Commission directed ComEd to engage in an AMI Workshop 

process in part to develop “[AMI Pilot] technology selection criteria”.  07-0566 Order at 139.  

As a result, at the AMI Workshop, ComEd and the ICC-appointed workshop facilitator, R.W. 

Beck / Plexus Research, identified for Workshop participants which technologies and testing 

experiments are being conducted at other utilities as part of other AMI implementations.  

Doherty Reb., ComEd Ex. 14.0, 2:23-27.  The report and evaluation was thorough and 

thoughtful.  Workshop participants engaged in a discussion regarding the evaluation and, as a 

result, became particularly involved with the technology selection itself.  Id., 2:27-29.  Any 

suggestion by AG/AARP witness Barbara Alexander that the Commission should order, in this 

proceeding, yet another cataloging of the technologies studied and tests conducted elsewhere 

should be rejected.  It would duplicate the hard work already engaged in by ComEd and other 

Workshop participants, and unnecessarily delay the AMI Pilot and its benefits. 

The AMI network can be broken down into two parts: meters and Information 

Technology (“IT”).  The proposed 141,000 AMI meters will include two-way communications 
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with time-of-use measurement, support five minute interval data collection, support for outage 

management, tamper detection, and bi-directional metering.  Also, optional features (certain 

optional features may be standard with some offerings) would include the service or disconnect 

switch, Home Area Network (“HAN”) communications, voltage monitoring, support for water 

and gas metering, and remote configuration of all components (meters, communications, and 

HAN).  Doherty Dir., ComEd Ex. 6.0, 3:46-52.  Provided that the Commission approved the 

AMI Pilot, the meters will be deployed over seven months, November 2009 through May 2010.  

Meehan Dir., ComEd Ex. 2.0, 16:355 – 17:356.  At its height, 42,000 meters a month will be 

deployed.  Id.  

In order to make full use of the AMI technology capabilities, ComEd will deploy a 

number of IT tools, including the Head-end system, Customer Web Presentment, Meter Data 

Management System, Web Presentment, and Business Process Management Suite, and will 

integrate these new tools to its Asset Management System, Customer Information Management 

System, CEDAR, the Outage Management System, and Customer Data Warehouse.  Meehan 

Dir., ComEd Ex. 2.0, 12:248 – 13:291.  As explained by ComEd witness Mr. Michael J. Meehan, 

these IT tools are essential in order to capture AMI data automatically and deliver it to ComEd’s 

systems, to show customers their usage, to present data and workflows to employees, to track 

and manage assets, and to update ComEd backend systems.  Id.  The IT tools will be rolled out in 

a four part process, with the first tool in place by November 30, 2009 and the last in place for the 

June 2010 billing period.  Id., 14:315 – 15:320.  

Neither Staff nor any Intervenor has objected to the appropriateness of the AMI 

technology or AMI technology vendors chosen. 
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b. Location of AMI Footprints 

ComEd has proposed to deploy 141,000 AMI meters, which includes 100,500 meters in 

the I-290 Corridor2 of its Maywood Operating Center; 30,000 meters in the City of Chicago3; 

10,000 meters in the City of Elgin; and 500 meters in the Village of Tinley Park.  It is necessary 

to include over 100,000 meters in the AMI Pilot in order to conduct a reasonable evaluation of 

operational benefits and costs.  Meehan Dir., ComEd Ex. 2.0, 5:97 – 6:103.   

The largest number, approximately 100,500 meters, will be deployed in the I-290 

Corridor of the Maywood Operating Center for several reasons. First, by concentrating a 

majority of the AMI meters in one operating center, data will be provided from one contiguous 

footprint that maintains demographics and customer operations characteristics close to the 

ComEd System average while providing for some diversity from the average.  Meehan Dir., 

ComEd Ex. 2.0, 6:119 – 9:197.  Second, the AMI technologies are economically and 

operationally designed for ubiquitous deployment approaches.  Id.  The inclusion of the 

approximately 30,000 meters in the City of Chicago further diversifies the customers 

participating in the Pilot and as such is more representative of ComEd’s system.  Eber Dir., 

ComEd. Ex. 4.0, 15:289-291.  

While they are not included in the main study group for the Pilot, the deployment of 

meters in the City of Elgin and Village of Tinley Park are appropriate as well.  ComEd proposes 

to install up to 10,000 AMI meters in the City of Elgin, the municipality that won the relevant 

portion of ComEd’s Community Energy Challenge by submitting the best plan for the 

                                                 
2  The I-290 Corridor is located in ComEd’s Maywood Operating Center and is composed of 9 towns, 

Bellwood, Berwyn, Broadview, Forest Park, Hillside, Maywood, Melrose Park, Oak Park and River Forest.  See 
Meehan Dir., ComEd Ex. 2.0, 6:112-114. 

3  The City of Chicago footprint is the geographic work area roughly bounded by Chicago Avenue on the 
south, Pulaski Road on the west, Diversey Avenue on the north, Milwaukee Avenue on the northwest and Humboldt 
Boulevard/Sacramento Avenue on the east. 
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deployment of AMI meters in connection with a municipal and community initiative.  Hemphill 

Dir., ComEd Ex. 1.0, 16:329-332.  The appropriateness of including City of Elgin to the AMI 

Pilot will be addressed in Section II.E.3 below of this Brief.  Finally, ComEd has proposed to 

install up to 500 meters in the Village of Tinley Park in order to evaluate the ability of the AMI 

meters and technologies to facilitate municipal water meter reading.  While this is not the 

primary goal of the pilot, the ability of the AMI infrastructure to do “double duty” was 

considered and discussed in the AMI workshops and is worthy of investigation.  Id., 16:334-42. 

With the exception of the City of Elgin (which is addressed later in this Initial Brief), 

there has been no objections to the service territory footprints selected for the AMI Pilot.  

c. Business Case Validation 

In its 07-0566 Order approving the AMI Pilot concept, the Commission stated “While the 

Commission understands how the [AMI Pilot] will allow ComEd to quantify the costs of a full 

deployment, the process by which ComEd quantifies the benefits remains unclear.”  07-0566 

Order at 139.  Therefore, ComEd presented the business case that seeks to validate through the 

AMI Pilot.   

Validating ComEd’s Business Case will enable ComEd to quantify the degree to which 

AMI can help moderate the costs of future utility services.  O’Toole Dir., ComEd Ex. 3.0, 3:50-

52.  This includes quantifying any operating cost savings, avoided energy purchases, AMI 

system costs, and other costs incurred to achieve the benefits, e.g., new types of field visits, AMI 

operations personnel, IT production support, and public communications costs.  Id., 3:52-55.  

ComEd witness Richard D. O’Toole fully explained the types of operational cost savings, 

avoided energy purchases, AMI system costs, and other operational benefits that ComEd expects 

to validate.  Id., 3:49 – 9:189.  Finally, for the validation of the Business Case or Other 
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Operational Benefits, ComEd has identified evaluation metrics in detail that will be tracked 

during the duration of the AMI Pilot.  Id., 9:192 – 14:319.  This data will be analyzed to 

determine whether a particular cost experienced savings or particular system operation improved 

during the AMI Pilot.  Id., 9:195-97.  ComEd will be working with the appropriate departments 

to set up processes to collect the data described below that will be in place by March 2010.  Id., 

9:197-99. 

Neither Staff nor any Intervenor has objected the ComEd’s Business Case Validation or 

its related evaluation methodology. 

2. Customer Applications Plan 

Early in the workshop process it became clear that stakeholders did not believe that a 

complete assessment of the benefits and costs of an AMI deployment could be considered 

without examining changes in customer behavior that could result from rates and technologies 

enabled by AMI systems.  Eber Dir., ComEd Ex. 4.0, 3:59 – 5:109.  A key feature of an AMI 

deployment is that it provides customers, as well as utilities, with much more granular energy 

use data on a more timely basis.  That data, when combined with pricing and technology options 

that enable customers to take advantage of it, can trigger changes in the level and shape of 

customer loads and in the cost of electricity they consume.  As a result, ComEd has proposed an 

AMI pilot that includes a study of customer applications and will provide valuable information 

not only about operational costs and benefits of AMI technology, but also about how customers 

can use AMI technologies to conserve energy, save money, and benefit the environment. 

a. Purpose 

The main purpose of the Customer Applications Plan is to provide insights into customer 

behavior associated with utility demand response and energy efficiency programs.  Faruqui Reb., 
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ComEd Ex. 10.0, 2:35-36.  These insights can be used by ComEd to inform the cost-benefit 

analysis of new technologies such as AMI, web-based informational feedback, in-home display 

devices, programmable communicating thermostats, and new rate designs such as dynamic 

pricing and inclining (sometimes also called increasing) block rates.  Id., 2:36-40.  Well designed 

customer application pilots can yield valuable information and should be considered with other 

information when looking at whether or not to deploy AMI and associated technologies and rate 

designs.  Id., 3:41-43.  As a result, ComEd proposes to conduct robust, statistically valid studies 

of potential ways that customers can use advanced metering technologies and the data it 

provides, alone or together with alternative rate designs, to increase energy efficiency, improve 

demand response, and reduce energy costs.  The proposed assessment covers 24 specific 

experimental combinations of rate designs, customer technology, information, and education 

being studied (referred to as “applications” or “treatments”).  Eber Dir., ComEd Ex. 4.0, 8:148 – 

9:155.  Each application is designed to test customer receptivity to a specific pricing and 

technology package, as well as estimate the likely change in the electricity demand and energy 

consumption resulting from customer adoption.  Id., 11:190-196. 

The final product resulting from this research will be valuable information about 

customer behavior enabled by the AMI technology.  Eber Dir., ComEd Ex. 4.0, 11:198 – 12:206.  

The success of the AMI assessment will depend on whether it produces statistically significant 

findings regarding changes in the behavior of customers in the applications, both relative to other 

applications and relative to the control group.  Id.  Specifically, the purpose of the measurement 

and validation phase of the assessment is to quantify the extent to which customers change their 

electricity consumption patterns when they are exposed to different rate designs, provided with 

new information, and equipped with new technologies.  Id. 
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b. Customer Participation 

Randomly selected and appropriately sized groups of customers will be assigned to each 

application.  Except for two applications, which require participants not have AMI meters, all of 

the residential ComEd supply customers in the pilot footprint will be randomly assigned to one 

of the applications.  Eber Dir., ComEd Ex. 4.0, 12:209-212.  A randomly selected subset of each 

group of those customers will be notified that they have been selected to participate in the 

program, given a description of the particular rate design and technology application to which 

they have been assigned, and provided the opportunity to “opt-out” of the program.  Id., 12:212-

16.  ComEd’s customer applications program also provides for if too many customers elect to 

opt-out of a particular application at that point (so as to leave a statistically insufficient number 

remaining).  Id., 12:216-22.  Furthermore, depending on the level of participation in the program, 

a customer can receive a credit on their bill of either $15 or $50.  Id., 13:230-33.  Finally, the 

program also honors a customer’s request to opt-out at any time.  Id., 14:249-270. 

c. Variables of Customer Application Plan 

The applications in the Customer Applications Plan contain seven variables.  First, the 

AMI assessment will include both existing meters (serving as the control) and smart meters.  

Eber Dir., ComEd Ex. 4.0, 7:122.  Second, the AMI pilot will investigate the effect of six 

different types of rate designs on customer performance – flat rate, increasing block rate, day-

ahead real-time pricing, time of use pricing, critical peak pricing, and peak time rebate.4  These 

rates, other than the flat rate and hourly real-time pricing (which ComEd is already using – i.e., 

                                                 
4 The workings of each of these six experimental rate designs is described in detail in the Direct Testimony 

of Dr. Hemphill, ComEd Ex. 1.0, 27:579-587, 31:685 – 40:867. 
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Rate BES, Rate BES-H), reflect the current best practice concepts for rate designs that would 

likely nudge5 customer behavior.  Id., 16:292 – 20:394. 

Third, two of the variables relate to technology, namely, enabling technology type, and 

enabling technology acquisition.  The AMI pilot will investigate the effect of four different types 

of enabling technology on customer performance. Three of the technology types focus on 

providing feedback to customers regarding their energy use. One of the devices provides remote 

control of heating, ventilating, and air conditioning systems by the ComEd during critical peak 

periods.  Also, not assessed in other AMI Pilots, ComEd’s Pilot will investigate the effect of two 

enabling technology acquisition scenarios, free and purchase.  In most AMI pilots, customers 

receive device-based enabling technology for free, whether it is an IHD (numeric display or 

Energy Orb) or a PCT (web-based technologies are always offered for free).  However, this does 

not reasonably anticipate what could be the case with a full scale roll-out of AMI technology as 

providing such technology for free to the millions of customers would be extremely expensive.  

Thus, testing the “purchase” scenario will provide valuable information to ComEd and the 

Commission that can be considered in connection with a full-scale deployment.  Eber Dir., 

ComEd Ex. 4.0, 21:395 – 23:438.   

Fourth, the hold harmless variable will compare on an individual customer basis, the 

costs to the customer as billed according to the application rate to what the customer would have 

paid if billed according to the standard rate - Rate BES.  For customers for whom the amount 

billed exceeds what they would have paid, ComEd will credit the difference to the customer. 

ComEd will then measure the effect of this provision on key customer metrics, such as, 

                                                 
5  The principle of nudge is derived from the work of two University of Chicago professors, Richard Thaler 

and Cass Sunstein, and discussed in their 2008 book Nudge. It reflects the intersection with people’s freedom of 
choice with encouraging them to do the right things. 
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performance, opt-out rate, and acceptance.  Eber Dir., ComEd Ex. 4.0, 23:439-449.  Fifth, the 

AMI program will investigate the effect education and communication (collectively called 

“customer education”) have on customer performance, another important effect that has not been 

directly tested in previous AMI assessments.  Id., 23:450 – 25:486.  Finally, ComEd will 

measure customer experience with the processes and procedures for installing meters, signing up 

customers for online access to data, notifying customers of demand response period, etc..  Id., 

7:122.   

B. Development of the AMI Pilot 

ComEd’s AMI pilot is well-designed and takes advantage of the experience and learnings 

from prior pilots, deployments, and studies, and that tests the most appropriate technology after a 

rigorous review process.  The specific study design was informed and heavily influenced by the 

very successful workshop process that stakeholders participated in since late 2008.  Hemphill 

Dir., ComEd Ex. 1.0, 6:107-110.   

1. Workshop Process and Input 

The workshop process occurred as provided by the Commission in its Order in ICC 

Docket No. 07-0566 and it was a success.  Hemphill Dir., ComEd Ex. 1.0, 13:283-284.  In fact, 

the City of Chicago, a Workshop participant, noted that the “workshop process was a truly 

collaborative process … all voices were heard and taken into account in the design of the AMI 

pilot.”  Ornelas Dir., City Ex. 1.0, 3:54-56.  Also, CUB, another Workshop participant, stated 

that “it is fair to say that the AMI stakeholder workshop process has been successful.”  Thomas 

Dir., CUB Ex. 1.0, 5:93-94.  With over 125 individual stakeholder representatives attending, 

participation was broad and the topics covered included all of the significant goals, justifications, 

and design of the pilot.  Hemphill Dir., ComEd Ex. 1.0, 13:284-286.  The process was truly a 
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collaboration.  For example, initially ComEd proposed the AMI Pilot deploy 200,000 meters in a 

single ComEd operating center.  O’Toole Reb., ComEd Ex. 13.0, 1:17-19.  However, based on 

feedback from Workshop participants, ComEd evaluated each cost and benefit line item of the 

business case to determine how many meters (within a range) would be needed to produce 

sufficient data over the 9-month operational period (April 2010 through Dec 2010) to support its 

projection over ComEd’s entire meter population..  Id., 1:22 – 2:26.  ComEd was able to reduce 

the number of meters in the Pilot.  ComEd was thereby also able to deploy meters in other 

footprints to achieve additional Pilot objectives, e.g., adding more diverse types of housing stock 

located in the City of Chicago, and a test of the ability of ComEd’s AMI infrastructure to support 

AMI water meter.  Hemphill Dir., ComEd Ex. 1.0, 16:334-342; Meehan Dir., ComEd Ex. 2.0, 

4:82 – 5:91; 10:200-204. 

The workshop process began in December, 2008, and the last pre-filing meeting was held 

on May 4, 2009.  Hemphill Dir., ComEd Ex. 1.0, 13:286-287.  With the assistance of the 

facilitator (Plexus Research / R.W. Beck), ComEd also held separate meetings at which non-

vendor stakeholders reviewed confidential materials relating to the technologies, capabilities, and 

prices offered by competing vendors.6  Id., 13:287 – 14:290.  ComEd’s pilot design, including 

footprint locations, vender selection criteria, and the customer applications program, was 

influenced by this input as well as by experts including members of the facilitator’s team and Dr. 

Peter Honebein, a nationally recognized authority on customer applications and involvement, 

who presented additional information at the workshops.  Id., 14:290-297.   

                                                 
6  These workshops, meetings, and discussions were described by the third-party facilitator, R.W. Beck / 

Plexus Research, in its initial report to the Commission.  See COMED AMI WORKSHOP: 90 DAY REPORT NO. 1 
(March 9, 2009).   
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2. Request For Proposal in Selecting AMI Vendor 

ComEd began its vendor selection during the AMI workshops in order to meet the goal of 

a pilot test by the Summer of 2010.  At the December 2008 workshop, ComEd sought general 

stakeholder input about what an AMI Pilot should focus on from a customer perspective while 

sharing its initial views about what criteria it sought in the selection of the appropriate AMI 

technology.  Doherty Dir., ComEd Ex. 6.0, 2:34-38.  In January 2009, in a two-round process, 

ComEd circulated to, and received comments from, non-vendor and non-consultant Workshop 

stakeholders on a draft RFP.  This process provided valuable input and resulted in the issuance of 

an improved RFP in February 2009 to ten vendors with known AMI deployments.  Id., 3:61-67.  

In March 2009, ComEd received responses from eight of the ten vendors solicited.  Id., 4:83. 

ComEd conducted a review of the responses against certain defined “gates” and 

“hurdles” within certain criterion to eliminate any vendors whose bids did not meet these 

minimum requirements.  Doherty Dir., ComEd Ex. 6.0, 4:82-94.  The criterion, which are ranked 

as to highest to lowest priority, included: (1) security; (2) capability; (3) flexibility and 

scalability; (4) network performance; (5) interoperability; (6) maturity; (7) obsolescence risk; (8) 

economic stimulus; and (9) demonstrated programs to protect the environment; and (10) support 

minority and women owned businesses.  Id., 5:95 – 9:204.  Of the vendors that met this criteria, 

ComEd compiled a scorecard for each response based upon the relative weights or priorities that 

were assigned to each criterion.  Id., 10:210-212.  As a result, three vendors were assessed as 

having passed the gate criteria.  Id., 10:217.  At a March 2009 workshop, stakeholders reviewed 

ComEd’s gating assessments and confirmed that only three of the proposals should be 

considered further.  Id., 10:217 – 11:222. 

In reviewing the three proposals, ComEd, with subject matter experts within ComEd and 

Exelon Business Services Company, evaluated the non-price criteria separately to facilitate a 
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cost-benefit assessment in the ultimate decision.  Doherty Dir., ComEd Ex. 6.0, 11:224-31.  

Meetings were then held with each vendor to obtain necessary clarifications and scores were 

adjusted accordingly.  In addition, scoring was done several different ways as a way to further 

inform the process.  Id., 11:231-36.  At an April 2009 Workshop, ComEd shared its scoring 

results, preserving vendor anonymity, with non-vendor and non-consultant stakeholders as well 

as “order of magnitude” pricing comparison.  Id., 11:238-40.  Following price negotiations and 

due diligence inquiries, ComEd awarded the network contract to Silver Spring Networks.  Id., 

12:242-53.  Silver Spring Networks’ solution had many features that aligns very well with what 

ComEd intends to demonstrate as part of the AMI Pilot.  Id., 12:258 – 13:289.  

Neither Staff nor an Intervenor objected to the RFP process or the selection of Silver 

Spring Networks. 

3. Alignment with National and Local Policy Imperatives 

There are a number of policy goals that are expressly reflected in a variety of statutes, 

declarations, orders, and policy statements as well as being evident in the national movement 

toward the investigation and deployment of Smart Grid technologies.  Among the clearest 

statements of the policies is Section 1301 of the EISA7, which sets out our nation’s unified 

“Policy on Modernization of [the] Electricity Grid.”  That law declares that: 

It is the policy of the United States to support the modernization of the Nation's 
electricity transmission and distribution system to maintain a reliable and secure 
electricity infrastructure that can meet future demand growth and to achieve each 
of the following, which together characterize a Smart Grid: 

… 

(4) Development and incorporation of demand response, demand-side 
resources, and energy-efficiency resources.  

(5) Deployment of `smart' technologies (real-time, automated, 

                                                 
7  Energy Independence and Security Act of 2007, 15 U.S.C. § 17381. 



 

17 

interactive technologies that optimize the physical operation of appliances and 
consumer devices) for metering, communications concerning grid operations and 
status, and distribution automation. (6) Integration of `smart' appliances and 
consumer devices. 

… 

(8) Provision to consumers of timely information and control options. 

This same section of the EISA also calls for identifying “and lowering of unreasonable or 

unnecessary barriers to adoption of” these “technologies, practices, and services.”  Section 

1301(10).  This declaration underscores the earlier statements in Section 1252 of the Energy 

Policy Act of 2005 that “[i]t is the policy of the United States that time-based pricing and other 

forms of demand response … shall be encouraged [and] the deployment of such technology and 

devices that enable electricity customers to participate in such pricing and demand response 

systems shall be facilitated ….”   

Furthermore, the DOE, as part of the ARRA process, has designated a substantial amount 

of stimulus funding to support Smart Grid projects.  In fact, the DOE has raised the funding cap 

on Smart Grid investment projects to $200 million and the cap on electric utility demonstration 

projects to $100 million.  Hemphill Dir., ComEd Ex. 1.0, 11:229-235.  However, the national 

policy of promoting advanced metering is not limited to federal government activities.  “The 

Smart Grid is an urgent national priority that requires all levels of government as well as industry 

to cooperate.”8  As FERC noted “[i]n addition to enacting federal directives in support of 

advanced metering, Congress has also encouraged state policies in support of advanced 

metering.”  2008 ASSESSMENT OF DEMAND RESPONSE AND ADVANCED METERING,  Federal 

Energy Regulatory Commission (Dec. 2008) at 17.  As a result, the use of advanced metering has 

increased significantly in the last two years.  “The results of the 2008 FERC Demand Response 

                                                 
8 “Locke, Chu Announce Significant Steps in Smart Grid Development,” U.S. Department of Energy 

(May 18, 2009). 
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and Advanced Metering Survey indicate advanced metering penetration (i.e., the ratio of 

advanced meters to all installed meters) has reached about 4.7 percent for the United States.  This 

is a significant increase from 2006, when advanced metering penetration was less than one 

percent.”  Id. at i. 

Illinois has demonstrated its commitment to these national policies.  In its 07-0566 

Order, the Commission recognized “many of the operational and societal benefits of AMI, i.e., 

reduced headcount for meter readers, fewer field visits to restore power outages, less time 

fielding customer complaints, minimizing future generation costs, reduced need for upgrades and 

investments to ComEd’s transmission and distribution systems and also environmental benefits.  

Some of these environmental benefits are possible through reduced power plant emissions and 

fewer vehicles on the road.”  07-0566 Order at 137 (referring to Staff testimony identifying these 

and other benefits).  It is also reflected in the Commission’s direction, expressed in both 

ComEd’s and the Ameren Illinois Utilities’ latest rate orders, that the stakeholders proceed with 

a rigorous exploration of Smart Grid technologies more generally.  Hemphill Dir., ComEd Ex. 

1.0, 12:260 – 13:263,  The Commission also explained the significance of an AMI pilot in a 

communication with Illinois’ senior senator, Richard Durbin, concerning Illinois’ energy policy.  

Id., 13:264-266.  There, the Commission stated, in pertinent part: 

Illinois has, just in the past couple of months, embarked along a course 
that will modernize its electric grid. Illinois' two largest utilities, serving over 6.1 
million customers representing 90% of the state's electricity users, are 
collaborating with Illinois consumer groups on an AMI pilot project and on 
discussions that evaluate how Illinois' current electric infrastructure can be made 
into a ‘Smart Grid.’  In today's world, customers lack the tools and information 
needed to fully control their energy use.  These initiatives will capitalize on state-
of-the-art technology and the electric industry's research and development 
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programs to give the utility and customers' information they need to make wise 
choices.9 

The Commission, in that same letter, concluded that a well-designed AMI system “will improve 

the utility’s operational efficiency and will provide consumers information about their usage that 

will allow them to be more cost-effective in their consumption.”  Id., 12:253 – 13:280. 

4. Accepted Suggestions During Proceeding 

There are a number of suggestions proposed by Staff or Intervenors in this proceeding 

that ComEd has accepted. 

a. Staff Accounting Suggestions 

Staff witness Ms Dianna Hathhorn recommended several proposals that ComEd 

accepted, including: 

• ComEd agreed with Staff witness Ms. Hathhorn’s recommendation to amortize the 

customer application O&M expenses incurred prior to the effective date of the rider 

over a three-year period.  ComEd also agrees with the proposed tariff language to 

revise Rider AMP.  Fruehe Dir., ComEd Ex. 15.0, 3:51-58. 

• ComEd agrees with Ms. Hathhorn’s recommendation to include the revenues 

associated with the IHD, Advanced IHDs and PCTs as a reduction to the charges 

associated with Rider AMP.  However, the language she proposes in her direct 

testimony to revise Rider AMP does not fully capture this change. The annual 

reconciliation also needs to be revised.  Thus, ComEd recommends that 

corresponding language also be added to the definition of Actual Authorized 

                                                 
9 Illinois Commerce Commission Letter to Sen. Richard Durbin (Feb. 3, 2009). 
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Incremental Costs, AIncExp, on 1st Revised Sheet No. 236.  See Fruehe Dir., ComEd 

Ex. 15.0, 4:68-73 for recommended language.  

b. Staff IBR Suggestions 

ComEd has agreed with several suggestions made by Staff witness Mr. Brightwell 

regarding the proposed IBR rate design, including: 

• ComEd agrees that it would be appropriate to weather-normalize the baseline data 

obtained from customers from 2009.  In fact, the extremely cool 2009 summer year is 

a good example of the need to do this.  If there was normal weather in 2010, virtually 

all customers’ usage would be much higher than their baselines.  This would not only 

increase customers’ costs, but would confound the study as it would be very difficult 

for customers to take advantage of the opportunity to decrease overall usage while 

tracking online with the daily data.  To accomplish this adjustment, ComEd proposes 

to add the term “weather adjusted” to three places in Rider AMP-CA.  Hemphill Reb., 

ComEd Ex. 8.0, 27:562-570. 

• ComEd agrees that the proposed IBR rate design could be made even more revenue 

neutral.  As originally written, a customer using more than his/her baseline amount 

will experience a price per kWh which is twice what it would be on the applicable flat 

rate. ComEd proposes to resolve this problem by adding an additional block at 

the weather adjusted baseline value which changes the applicable rate to the same 

value as the applicable flat rate (as used in the second block).  Id., 27:571-576.  See 

ComEd Ex. 8.3 (pages X+9 and X+10) for recommended language. 



 

21 

c. CUB Recommendations 

CUB witness Christopher Thomas made several recommendations to which ComEd has 

agreed, including: 

• ComEd agreed with CUB that that AMI meters should not be used to circumvent the 

existing Part 280 billing requirements, or other long-standing policies or regulations.  

Hemphill Reb., ComEd Ex. 8.0, 36:768.  ComEd commits that it will not use this 

technology to disconnect customers where disconnection would not have been 

authorized or appropriate in the first place.  All policies, Commission regulations, and 

laws will be strictly followed.  Id., 36:772-774; Meehan Reb., ComEd Ex. 12.0, 3:55-

61.  

• ComEd agrees to continue the collaborative relationship that has been formed with 

stakeholders to identify both the value of changes to business process and procedures 

and the customer protection issues, including privacy and health and safety issues, 

created by the new functionalities of the AMI system.  Hemphill Reb., ComEd Ex. 

8.0, 36:781.  ComEd is equally committed to continuing a collaborative process as we 

move through implementation of the AMI Pilot.  Id., 36:784-85.  

• ComEd agrees with Mr. Thomas that a goal of the Customer Applications Plan is to 

understand the interaction between customer satisfaction, messaging, incentives, and 

engagement that enables customers to make more informed choices.  Eber Reb., 

ComEd Ex. 11.0, 3:47-48.  While ComEd did not directly list this as a specific “goal” 

of the Customer Applications Plan, it clearly intends to include these points in its 

discussions of the results of the experiment.  The Plan’s continual use of the terms to 

“customer centric”, “incentives”, and “customer satisfaction” is clearly evidence of 
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that fact.  And ComEd is continuing to meet with stakeholders about these issues – 

especially about issues related to messaging and customer satisfaction.  Id., 3:49-55. 

d. City of Chicago Recommendation 

The City of Chicago recommended that the results of the Pilot be “made publicly 

available and disseminated as widely as possible.”  Ornelas Dir., City Ex. 1.0, 3:43-45.  The 

dissemination of public information is simply not a contested issue in this process.  With the 

limited exception of proprietary information (such as individual customer information, vendor 

pricing data, and intellectual property and trade secrets) that cannot be disseminated legally or 

consistently with good public policy, ComEd agrees and believes that the value of the Pilot can 

be enhanced by the dissemination and, ultimately, use of what we learn.  Hemphill Reb., ComEd 

Ex. 8.0, 29:607-11.  That is one reason why ComEd’s proposed study design and evaluation 

process includes the production of detailed reports and a key reason why ComEd continues to 

conduct workshops and detailed stakeholder briefings even during the process of litigating this 

Docket.  Id., 29:611-14. 

C. Benefits of the AMI Pilot 

The benefits of the AMI Pilot are two-fold.  First, the primary benefit is knowledge.  The 

Pilot’s purpose is to discover the information and collect the data that will allow ComEd, the 

Commission, and stakeholders to determine what technologies are preferred, what the costs of 

those technologies are, how to weigh potential cost–capability tradeoffs, and to gain insight into 

what the next step of deployment should be.  Hemphill Reb., ComEd Ex. 8.0, 30:644-48.  As 

ComEd witness Dr. Ross Hemphill testified, the purpose of the AMI Pilot is “a learning exercise 

to help everyone determine whether or not it is cost-beneficial moving forward with the full plan 

in the future.”  Tr. at 118:21-119:2.  
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Second, as discussed in Section II.A. of this Brief, the goals of the Pilot is to validate the 

customer and operational benefits of AMI.  With respect to the AMI technology pilot, the goals 

are:  to assess the functionality of a broad deployment of AMI meters and associated 

communications and data processing technology; to reliably estimate the costs of such a 

deployment; to quantify (to the extent practical) specific operational, environmental, and 

financial benefits of such a deployment to both customers and ComEd; and to evaluate the merits 

of the particular proposed pilot technology.  Hemphill Dir., ComEd Ex. 1.0, 17:349-354; ComEd 

Ex. 3.0.  The pilot will be a success if it allows ComEd to determine if and how to deploy AMI 

technology to ComEd’s customers in a cost-effective and cost-beneficial manner.  Hemphill Dir., 

ComEd Ex. 1.0, 17:357-59.  It will also contribute greatly to the knowledge we have at our 

disposal in the ongoing Illinois Statewide Smart Grid Collaborative process.  Id., 17:359-61.  At 

the same time, ComEd is proposing to gather and study experimental and empirical data about 

how AMI can benefit customers through the Customer Applications Plan..  Id., 22:477 – 23:482; 

Eber Dir., ComEd Ex. 4.0.  It will study the relative benefits of various combinations of rate, 

enabling technology, customer education, and customer experience.  Id.  It will improve the 

Commission’s, ComEd’s, and Stakeholders’ ability to assess the AMI options. 

D. Costs of Pilot 

Total costs for the AMI Pilot are approximately $70,687,894, which represents 

$49,147,214 of capital investment and $21,540,680 of Operating and Maintenance (“O&M) 

expenses.  ComEd Ex. 5.03.  However, ComEd is not seeking to recover all of the O&M 

expenses through Rider AMP.  Id.  ComEd is only seeking to recover the O&M expenses 

relating to the Customer Applications Plan, which equals $12,649,066.  In 2010, the monthly 

impact to the average residential customer bill is estimated to be $0.00 in January through 
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March, $0.40 in April through June, $0.28 in July through September, and $0.24 in October 

through December.  Fruehe Reb., ComEd Ex. 15.0, 3:56-58; ComEd Ex. 15.02.   

E. Suggestions To Cripple or Limit the AMI Pilot Should Be Rejected 

1. AG Proposal For a Meaningless Project 

a. AG/AARP’s Proposal to Radically Reduce the 
Number of AMI Meters Deployed Lacks Merit 

AG/AARP witness Barbara Alexander claims that the Commission should severely 

reduce the number of meters to be deployed in the AMI Pilot, drawing inapt comparisons to 

other pilots that deployed 10,000 meters or less.  If this recommendation was accepted, then any 

conclusions drawn from the Pilot would be nearly meaningless, the Pilot would no longer 

comply with the Commission’s 07-0566 Order, and it would be largely a waste of money.  The 

Commission should reject this AG/AARP recommendation. 

First and foremost, a radical reduction in the scope of the Pilot would not only impair the 

robustness and representativeness of the data collected but would also compromise the ability to 

draw conclusions from the Pilot about a system-wide AMI deployment.  The Commission, in 

ordering the AMI workshops and approving an AMI Pilot concept, stated: 

While the Commission understands how the proposed Phase 0 will allow ComEd 
to quantify the costs of a full AMI deployment, the process by which ComEd 
quantifies the benefits remains unclear. The AMI Workshops, described below, 
shall fully investigate the measure of benefits from the utility side of the meter .…  
Therefore, following the deployment of AMI and a period of analysis that is 
extensive enough to enable ComEd to evaluate Phase 0, ComEd is directed to 
prepare a report assessing the results of Phase 0. 

07-0566 Order at 139 (footnote omitted).  ComEd’s proposed the number of meters and the Pilot 

footprint needed in order to provide such that analysis.  This is further illustrated by ComEd Ex. 

13.1.  For the I-290 Corridor, ComEd estimated the minimum number of meters necessary to 

validate the costs and benefits of the AMI business case.  The meters represent the minimum 
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necessary to perform a reasonable analysis of a majority of the costs and benefits.  O’Toole Reb., 

ComEd Ex. 13.0, 1:17 – 2:27; ComEd Ex. 13.1; Meehan Dir., ComEd Ex. 2.0, 5:97-103; 8:166 – 

9:181. 

Furthermore, ComEd has already engaged in a small scale deployment of AMI meters.  

In 2004, ComEd conducted an AMI experiment with less than 1,000 meters to evaluate the 

technology and operational characteristics.  While the technology evaluation was successful, due 

to deployment size, only limited information was extracted with regard to the operational 

impacts.  As a result, the data required to assess the operational benefits or costs of full 

deployment of AMI meters in ComEd’s entire service territory was not provided.  ComEd did 

not invest in the necessary IT integration to fully evaluate the robust functionality planned for the 

proposed 2010 AMI Pilot.  This particular pilot focused only on the value of the remote service 

switch; the meters were not read remotely for billing, nor were meter events such as tamper and 

theft evaluated.  Id., 3:61 – 4:69. 

The AMI Pilot was designed to allow ComEd to clearly describe not only operational 

characteristics but evaluate the full suite of benefits that customers may realize through a large 

AMI deployment.  The proposed AMI Pilot will allow ComEd to only directly realize a portion 

of the benefits that will translate in reduced costs and lower rates over time.  Customers, 

however, should directly receive the benefits of reduced energy losses, experience improvements 

in reliability, and be empowered with daily information to better manage their electric usage; not 

to mention a cleaner environment if usage is curtailed as a result of the technology.  Doherty 

Reb., ComEd Ex. 14.0, 3:49-59.  

To severely limit the number of meters that are deployed in the pilot would end up 

wasting ratepayer money as it would be duplicative of an experiment already performed by 
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ComEd and would not achieve the goals set for the in the ICC’s 07-0566 Order.  Finally, in 

approving the Pilot, the Commission was clear with respect to the size of the deployment: “[AMI 

Pilot] would be limited to roughly 200,000 customers.”  07-0566 Order at 139.   

For all the foregoing reasons, the AG/AARP proposal to slash the number of meters to be 

deployed in the Pilot should be rejected. 

b. The Customer Application Features of the AMI Pilot Are 
Important and Beneficial and Should Not Be Excluded 

AG/AARP witness Barbara Alexander also recommends that the Commission reject 

piloting AMI Customer Applications.  This claim ignores both the critical benefits for customers 

that AMI Customer Applications offer and the unique opportunity to conduct a study that builds 

on prior research while piloting the AMI technology itself.  As a result, the AG/AARP proposal 

should be rejected.   

During the course of the AMI Workshops, it became apparent that potential benefits 

would result from certain changes in customers’ load profiles (reduced energy usage and lower 

costs).  The Workshop participants identified a number of objectives for these assessments 

specifically to take advantage of the AMI technology being installed as part of the Pilot, 

including but not limited to testing customer response to a variety of rate designs intended to 

modify the shape and magnitude of customer load; testing the impact of several on-premises 

devices on the shape and magnitude of customer load; and understanding customer receptivity to 

and patterns of use of these on-premises devices.  Eber Dir., ComEd Ex. 4.0, 3:61 – 4:81.  Thus, 

the proposed Customer Applications were framed around three focus areas:  energy efficiency 

and conservation, demand response, and load shifting.  Id., 4:82 – 5:96.  The AMI Customer 

Applications Plan (Petition, Att. 4) therefore provides the Commission a great opportunity to 
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analyze ComEd customer behaviors and will result in a more robust cost-benefits analysis of the 

AMI Pilot.   

It would not be possible for ComEd or the Commission to arrive at a definitive 

conclusion about the costs and benefits of a full scale AMI and customer application deployment 

in the absence of the Customer Applications Plan for several reasons.  First, every utility service 

area has unique conditions that impede the en masse importation of results from other service 

areas, especially if they are far removed geographically.  Factors that vary across service areas 

include the socio-demographic characteristics of customers, economic conditions, past and 

current rate history and climate.  Each of these factors can make a significant difference in the 

amount of demand response one is likely to observe at different price points in a specific service 

area.  Faruqui Reb., ComEd Ex. 10.0, 4:66-75.   

Second, the Customer Applications Plan should be approved based on the limitations of 

the pilots completed to date and the non-duplicative nature of the proposed ComEd Plan.  

ComEd’s Plan will answer several questions that remain unresolved based on prior work.  For 

example, what is the impact of inclining block rates on  energy efficiency?  What is the impact of 

different ways of  providing feedback to customers on the cost of using energy at various times?  

How do these various treatments interact with each other?  How do they interact with dynamic 

pricing?  How do critical peak pricing and peak time rebates work when they are overlaid on a 

real time pricing rate?  Because there is little prior evidence with respect to these important 

policy questions, ComEd’s Plan is necessary in order to evaluate the Pilot.  Id., 4:76 – 5:85. 

Therefore, the Commission should approve the CA Plan and allow ComEd recovery of 

associated capital costs and operating expenses through Rider AMP as proposed. 
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2. The Proposed IBR Rate Design Is Worthy of 
Investigation and Should Not Be Eliminated 

ComEd proposed that the AMI Pilot include a study of an inclining block rate (“IBR”) 

design.  Contrary to many modern rates, where the per unit cost of energy declines as the total 

consumption increases, the IBR design will decrease the unit cost of energy as consumption 

decreases.  The rate proposed is designed to be revenue neutral to ComEd and incorporates 

blocks defined individually by customer, so that each customer will be offered an opportunity to 

benefit from adjustments in the customer’s own consumption.  Hemphill Dir., ComEd Ex. 1.0, 

33:734 – 34:751.   

Staff witness Dr. David Brightwell, however, recommends that the Commission order 

ComEd not to study an IBR design.  Staff Ex. 3.0, 6:115-16.  The Commission should reject this 

recommendation.  Dr. Brightwell’s concerns are either based on a misunderstanding of the tariff 

or can be addressed through modest revisions in rate design.  IBR may be shown to be an 

effective and less-complex means of creating incentive for customers to reduce peak 

consumption and is quite worthy of study.  Hemphill Reb., ComEd Ex. 8.0, 25:535-537. 

Staff’s first concern that IBR can expose customers to high “tail block” charges appears 

to ignore that the AMI data will provide near real-time information and feedback to customers 

and will allow them to track their use and avoid, should they choose, using energy that would fall 

into the highest priced block.  Customers’ willingness and propensity to avoid high use is a key 

factor in the success of this rate design, and the pilot will be an important test of customers’ 

ability and inclination to modify their behavior.  Also, while individual, customer-specific rates 

may not be easily scalable to the entire service territory, the results remain valid when 

contemplating an IBR for future applicability.  Hemphill Reb., ComEd Ex. 8.0, 26:551-59. 
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As discussed previously in Section II.B.4 of this Initial Brief, ComEd proposals to (1) 

add the term “weather adjusted” to three places in Rider AMP-CA and (2)include an additional 

block at the weather adjusted baseline value which changes the applicable rate to the same value 

as the applicable flat rate (as used in the second block) would address Staff’s concerns. 

Finally, the impact of IBR rates on energy efficiency is an under-researched topic.  As 

explained by ComEd witness Dr. Ahmad Faruqui, two-thirds of the residential customers in the 

United States buy their power on declining block rates or flat rates; while, utilities and states are 

ramping up their rebate-based energy efficiency programs.  He explains that this is equivalent to 

pressing the gas pedal and the brake at the same time while driving a car.  IBRs can play a 

significant role in enhancing energy efficiency, possibly at lower cost and with higher 

sustainability.10  They can influence both short term behavior and long term appliance purchases 

(by shortening the payback period).  As such, IBRs should be researched vigorously because 

their impact on energy consumption is somewhat uncertain and their impact on peak demand is 

virtually unknown.  Faruqui Reb., ComEd Ex. 10.0, 9:169-79. 

3. The City of Elgin Should Not Be 
Barred From The AMI Pilot 

Staff witness Dr. Brightwell also recommends that the City of Elgin (“Elgin”) be 

excluded from the AMI Pilot.  The Commission should reject this recommendation.  The Elgin 

portion of the Pilot will inform ComEd and the Commission as to the potential value of linking 

the technology with municipal- and community-based programs. 

                                                 
10 Ahmad Faruqui, “Inclining toward efficiency,” The Public Utilities Fortnightly, August 2008. 
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In order to stimulate interest in energy conserving activities and to engage communities 

in that regard, ComEd sponsored11 the Community Energy Challenge (“CEC”) which challenged 

twelve communities in Northern Illinois to develop plans that increase energy efficiency in their 

government operations, local businesses and residences while achieving other community goals 

such as reducing greenhouse gases.  Jensen Dir., ComEd Ex. 7.0, 5:108 – 6:116.  As part of its 

plan, each community included a description of how it would use smart meters in its community 

to enhance overall performance of its plan.  Id., 6:125-27.  ComEd has proposed to include up to 

10,000 AMI meters in the community that presented the best plan to use the meters.  After 

evaluating the submission, Elgin presented the best plan.  Id., 6:127-29. 

ComEd fully expects that Elgin's experience with the use of these meters, specifically in 

connection with its energy conservation plan, will provide valuable information on how other 

communities will be able to leverage the capabilities of AMI in connection with efforts to reduce 

their communities’ energy consumption.  Jensen Reb., ComEd Ex. 9.0, 2:32-37.  Further, as 

Elgin Mayor Schock noted: “[Elgin’s use of the smart meters] will also help give the city, other 

municipalities, and ComEd measurable information to use in designing and implementing a 

smart grid system.”  Schock Aff., Elgin Ex. 1.  Together with Elgin, ComEd expects to issue a 

report of the project’s lessons learned that will be made available to the Commission, other 

municipalities, the AMI Workshop, and Statewide Smart Grid Collaborative.  Jensen Reb., 

ComEd Ex. 9.0, 3:46-49.  

Therefore, ComEd requests that the Commission approve the participation of Elgin in the 

AMI Pilot. 

                                                 
11 Together with the Metropolitan Mayors Caucus and the Illinois Department of Commerce and Economic 

Opportunity. 
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F. Rate Issues 

1. ComEd’s AMI Pilot Capital Costs Are 
Properly Recovered via Rider AMP 

In approving a modification of ComEd’s proposed Rider SMP for “Phase 0” (embodied 

in ComEd’s current Rider AMP) in Docket No. 07-0566, the Commission understood that, for 

projects like ComEd’s AMI Pilot that later receive specific Commission approval, a rider cost 

recovery mechanism is appropriate and lawful.  

In fact, the Commission very recently analyzed the legal precedent regarding the its 

authority to approve riders in the North Shore Gas Company / The Peoples Gas Light and Coke 

Company (“North Shore / Peoples Gas”) rate cases when considering proposed Rider VBA.  

North Shore Gas Co., ICC Docket Nos. 07-0241/07-0242 (cons.) (Final Order, February 5, 

2008), at 138-153.  In its 07-0566 Order, the Commission stated “Without restating that analysis 

[in Docket No. 07-0241/0242 (cons.)], it is clear that we have the authority to adopt the rider 

mechanism in proper situations and under circumstances that are lawful and reasonable.  In fact, 

smart grid may be just the sort of investment that is appropriately recovered through a rider.”  

07-0566 Order at 137-38. 

Moreover, Commission approval of AMI Pilot cost recovery under Rider AMP would 

eliminate substantial financial risk for ComEd and is necessary for ComEd to undertake the 

project in the first instance.  As ComEd’s witness Dr. Ross Hemphill testified:   

[E]ven in the event that ComEd’s ARRA Application were granted in full, the 
federal grants received could not cover more than 50% of ComEd’s Pilot costs 
and ComEd will have to commit to fund the Pilot before it can receive ARRA 
funds. As ComEd has stated before, we cannot make that commitment without 
Commission approval of the Pilot under Rider AMP, especially because some 
parties are actively (if wrongly) questioning the Pilot’s wisdom and prudence.   

ComEd Ex. 8.0, 11:217-223.   
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In this case, only one party challenges the recovery of ComEd’s AMI meter and 

technology costs through Rider AMP.  IIEC witness Stephens claims that recovery through a 

rider is not “necessary or appropriate”  IIEC Ex. 1.0, 2:23-25.  Yet Mr. Stephens’ arguments 

against Rider AMP have already been addressed by the Commission and, at least insofar as AMI 

costs are concerned, rejected by its 07-0566 Order approving Rider AMP.  Indeed, Mr. Stephens, 

after summarizing his arguments, expressly refers the reader to his earlier testimony there.  Id., 

6:105-107. 

Mr. Stephens also argues that rider recovery is not appropriate for costs that are, in his 

view, “relatively modest, predictable and controllable ….”  Id., 6:103-105.  That, however, is not 

the legal standard, as is borne out by the Commission’s extensive rider analysis in the North 

Shore / Peoples Gas case noted above.  Moreover, the IIEC position misses the mark.  As Dr. 

Hemphill stated: 

Mr. Stephens is wrong as a matter of rate policy. Costs that are significant (as 
these are), unpredictable, and uncontrollable are appropriate for rider recovery not 
because there is some magic in those conditions, but because costs that meet those 
conditions are unlikely to be effectively recoverable through general rates, even if 
prudently incurred and reasonable. However, those are not the only circumstances 
where are rider is required. Here, for example, the fundamental guarantee that 
utilities must have an opportunity to recover their prudent and reasonable costs of 
service is thwarted if a rider is prohibited. Because of the unique features of the 
Pilot – its speed, its experimental nature, and the uncertainty as to whether these 
many of these costs will ever be reflected in any general rate case test year – 
ComEd is not guaranteed recovery of these prudent and reasonable costs in the 
absence of a rider.  

ComEd Ex. 8.0, 12:254 – 13:264. 

2. AMI Pilot Customer Applications Expenses 
Should Be Recoverable Through Rider AMP 

It is for those very reasons that ComEd has also proposed a modified Rider AMP to 

enable ComEd to recover the cost of piloting Customer Applications.  As Dr. Hemphill stated: 
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Piloting these applications will cause ComEd to incur approximately $12.6 
million of additional operating expenses and approximately $2.2 million of 
additional capital investment costs. Those operating expense are purely 
incremental; they do not include the costs of existing resources or resources that 
ComEd would pay for regardless and that would be devoted to other activities. 
Unlike the capital costs, those operating expenses are not recoverable under Rider 
AMP. Nor would they ever be recovered in ComEd’s rates unless they happened 
to coincide with a rate case test year. Those costs are, moreover, extraordinary 
and result directly from a special program that ComEd proposes to undertake in 
order to benefit customers.  

ComEd Ex. 1.0, 40:871 – 41:879. 

Aside from Mr. Stephens’ general opposition to cost recovery through Rider AMP, only 

the AG and AARP challenge the recovery of otherwise unrecoverable AMI-related customer 

applications costs through Rider AMP.  Though recognizing that the Commission has already 

approved recovery of AMI technology costs through Rider AMP, AG/AARP witness Michael 

Brosch disputes rider recovery for AMI Customer Application costs.  He posits that rider 

recovery is not necessary because he believes that “anticipated expense savings and existing cash 

flows from [ComEd’s] business are adequate to recover ongoing expenses without expanding 

Rider AMP.” Brosch Dir., AG/AARP Ex. 1.0, 28:20-21.  However, the standard for approving 

new utility rates or, for that matter, recovery of costs through a rider is not exhaustion of 

resources or inadequate cash flow.  Mr. Brosch both misses the main point of why rider recovery 

is essential in this case and fails to address ComEd’s proof that, absent rider recovery, it will not 

simply recover its costs.  As Dr. Hemphill states: 

Absent [ComEd’s proposed changes to] Rider AMP, ComEd will not fully 
recover its costs. The customer applications being piloted will produce no 
operational savings to ComEd. The financial benefits will all flow directly to 
customers. Absent recovery under Rider AMP, operating expenses incurred in the 
pilot would be unrecoverable. Moreover, absent the Rider the first opportunity to 
recover incremental capital costs will occur when ComEd files its next rate case; 
costs before the test year in that case will be lost. ComEd cannot reasonably be 
expected to invest capital in discretionary projects, even beneficial ones, if it must 
expend significant resources in advance with no assurance of cost recovery. This 
is especially true when, as here, the AG and AARP are already attacking those 
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projects. ComEd cannot reasonably be expected to invest in the Pilot “on spec,” 
especially in the face of such a challenge to cost recovery.   

ComEd Ex. 8.0, 15:317 – 16:327. 

3. Rider AMP’s Rate Design Should Not Be Altered; 
It Conforms to the 07-0566 Order And Recognizes 
The Benefits of AMI to the Broader Smart Grid 

In this case, ComEd has not changed the basic structure of the Rider AMP charge 

approved in the Commission’s 07-0566 Order.  It is not ComEd’s proposal to recover costs 

through what is basically a percentage charge on the portion of a customer’s bill including the 

customer charge and delivery-related charges.  The proposed rate (Petition, Atts. 1 & 2) provides 

what the current Commission-approved rate already provides.  In Docket 07-0566, the 

Commission approved that rate and rejected the claims of certain parties, including IIEC, Metra 

and CTA, that it did not appropriately allocate costs in light in relation to their view of the 

potential anticipated benefits.  See Commonwealth Edison Co., ICC Docket No. 07-0566 (Final 

Order, September 10, 2008), at 120 (IIEC claims large users will not benefit), 127 (Metra claims 

Smart Grid will not benefit the Railroad Class), and 129 (CTA says Smart Grid will have little 

impact on the Railroad Class who will pay a disproportionate share of the costs).  Rate design 

issues were and are being addressed in ComEd’s last general rate case, ICC Docket No. 07-0566, 

and in ICC Docket No. 08-0532, the Commission’s current rate design investigation proceeding.  

They should not be re-litigated in this proceeding which is focused on the benefits, costs, and 

prudence of AMI investments.  

Nonetheless, IIEC, Metra, CTA repeat their rate design arguments, again claiming that 

they should not bear their share of costs of the AMI Pilot in accordance with Rider AMP as the 

Commission approved it.  Their claim that they will not benefit from the Pilot is, however, not 

accurate.  Dr. Hemphill testified: 
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AMI and the Smart Grid applications that it supports benefit all customers, 
including railroads and large customers. They enable reliability improvements, 
improve the potential for demand response and energy efficiency, and allow 
ComEd to better and more efficiently manage its system. Those benefits go far 
beyond just metering residential customers. The fact that some large customers 
may have elected, for their own reasons, to deploy their own energy management 
systems or the fact that METRA and the CTA already consider themselves 
“green” for other reasons, does not change those facts. Moreover, the Commission 
should remember that all customers, including large customers, have contributed 
to the costs of the distribution system and, thus, all customers will benefit from 
the operational, financial, and reliability gains. Nor does the fact that many of the 
customer applications being piloted are aimed at residential customers. The 
benefits the AMI technology can bring are more systemic. In short, no group of 
customers should be able to “opt out” of their share of these system improvement 
costs. It is unfair for some large customers to try to exempt themselves from their 
share of the costs of AMI, while they cannot be “exempted” from the benefits.   

ComEd Ex. 8.0, 34:724-739. 

IIEC witness Mr. Stephens specifically proposes to re-allocate costs incurred by ComEd 

“based on the weighted meter allocation factors from the last delivery services rate case and also 

used in the current rate investigation. This allocator matches how meter costs would be allocated 

to customer classes in a rate case.”  Stephens Dir., IIEC Ex. 1.0, 11:230-233.  However, Mr. 

Stephens ignores the fact that the costs of the AMI and customer applications pilot are not simply 

costs of measuring electricity usage.  Dr. Hemphill notes that these costs 

… include information system costs, load research costs, as well as the cost of the 
workshops. Moreover, as noted by Staff rebuttal witness Mr. Peter Lazare, the 
benefits of the pilot are far broader than accurate measurement of use for the 
purposes for billing, and accrue to all customer classes and to customers who have 
invested in their own energy control system as well as those who have not.   

ComEd Ex. 8.0, 35:746-750. 

Nonetheless, if Commission now reconsiders and concludes that the cost allocation 

scheme of Rider AMP should be revisited in light of the Pilot’s focus, ComEd would not object 

to the implementation proposal of Staff witness Mr. Peter Lazare.  Mr. Lazare posits that the 

meter portion of the Pilot’s costs should be recovered by using a weighted meter allocator.  
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Lazare Reb., Staff Ex. 6.0, 5:100-106.  On the other hand, because ComEd’s Customer 

Applications Plan “can point the way to changes in how ratepayers use electricity, benefits may 

be conferred on all ratepayers on the system” (id., 6:134-136), Mr. Lazare recommends that the 

associated costs be recovered “from all rate classes.”  Id., 6:147 – 7:150.  Moreover, with respect 

to ComEd’s request to extend the application of Rider AMP to federal stimulus projects, Mr. 

Lazare notes, “[T]he Company’s projected numbers would indicate that the most appropriate 

recovery mechanism is the percent of revenues approach proposed by ComEd.”  Id., 9:195-204.   

4. A 10-Year Amortization Period Is 
Appropriate for the Regulatory Asset  

AG/AARP witness Michael Brosch recommends that the regulatory asset relating to the 

early retirement of meters replaced in the AMI Pilot be amortized over thirteen years.  The 

Commission should reject the AG/AARP recommendation and approve ComEd’s proposed 10-

year amortization period. 

As of December 31, 2009, many of the AMI meters will have been installed and the 

existing meters retired.  At that time, the remaining useful life of the retired meters would have 

been 13.69 years.  Fruehe Dir., ComEd Ex. 5.0, 7:143-44.  For ComEd, a shorter amortization 

period provides greater certainty of recovery of the remaining value of prudently incurred and 

reasonable costs.  However, for customers, the shorter the amortization period the larger the 

impact on rates.  Therefore, ComEd has proposed a 10-year amortization period because its 

strikes the appropriate balance between these two competing interests.  It affords ComEd more 

certainty of recovery and it spreads recovery of costs over a longer period of time thus lessening 

the impact on customer rates.  Id., 5:108 – 6:118.  Finally, Staff no longer objects to a 10-year 

amortization period.  Hathhorn Dir., Staff Ex. 2.0, 5:88-92.  Therefore, ComEd respectfully 
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requests that the Commission approve a 10-year amortization period for the regulatory asset 

relating to the early retirement of meters in the AMI Pilot.   

5. Incentive Compensation Should Not Be Excluded 
from the Calculation of Rider AMP Charges 

Staff witness Ms. Hathhorn also recommends that the Commission exclude incentive 

compensation costs in it its entirety from Rider AMP.  The Commission should reject Staff’s 

recommendation as it would improperly exclude prudent and reasonable costs from recovery 

through the rider.   

Staff argues that inclusion of incentive compensation will unnecessarily prolong and 

complicate the annual review process as incentive compensation plans will have to be reviewed 

by Staff and other interested parties.  Hathhorn Dir., Staff Ex. 2.0, 10:224-226.  However, the 

Commission has already approved recovery of incentive compensation related to operational 

metrics in ComEd’s two most recent delivery service rate cases.  07-0566 Order at 61; 

Commonwealth Edison Co., ICC Docket No. 05-0597 (Final Order, July 26, 2006) at 96-97.  In 

its 07-0566 Order, the Commission did require only the exclusion of incentive compensation 

costs associated with ComEd’s net income goal.  07-0566 Order at 61.  That requirement is an 

issue currently on appeal of the Commission’s Order, and ComEd would certainly comply with 

the outcome of that appeal in the calculation of Rider AMP charges.  Fruehe Reb., ComEd Ex. 

15.0, 4:85-87.  If the Commission requires the exclusion of any incentive compensation costs 

from the calculations, ComEd suggests that the Commission require that the Rider AMP 

calculations be done consistent with its 07- 0566 Order, pending the outcome of the appeal of 

that decision.  Id., 4:87-90.  There is no reason to exclude the types of incentive compensation 

costs that the Commission has already expressly approved. 
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If the Commission determines that incentive compensation costs should be included, 

ComEd agrees with Staff’s recommendation that such approval does not prejudge the 

Commission’s ability to approve (1) the reasonableness of such costs in a Rider AMP 

reconciliation and (2) the recoverability of ComEd’s incentive compensation costs in a general 

rate proceeding.  Id., 5:91-96. 

6. Rider AMP Includes Approved Customer Protections, 
Including an Earnings Cap That Protects Against 
ComEd Over-Earning Due to AMP Revenues 

Rider AMP includes Commission-approved protections against over-earning that remain 

in place.  See 07-0566 Order at 140.  The Commission stated: 

The annual reconciliation proceeding, as proposed by the Company, will examine 
the reasonableness of Phase 0 project costs. In this docketed proceeding, the 
Commission will review ComEd‘s earnings to determine whether Rider SMP 
refunds are in order (not to exceed the amount of SMP surcharges) if it is 
determined that the Company’s reported earnings exceeded the rate of return 
established in this rate case.   

Those provisions remain in full force and effect and ComEd has not proposed limiting or 

weakening them in any way.  See Petition, Atts. 1 & 2.   

Rider AMP, in short, specifically allows the Commission to review ComEd’s AMI Pilot 

costs for reasonableness and review the resulting charges for accuracy.  Cost recovery remains 

regulated.  And, in the extremely unlikely event that Rider AMP charges would cause any 

unauthorized over-earning, such amounts will be credited back through to the rider and returned 

in full to customers.  In that regard, ComEd witness Martin Fruehe responded to the opinion of 

AG-AARP witness Mr. Brosch that the earnings cap in Rider AMP provides no meaningful 

protection against “excessive utility rates.” 

[T]he earnings cap does provide a reasonable estimation of what extent, if any, the 
revenues from Rider AMP may have contributed to ComEd earning a return over and 
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above that approved by the Commission. It thereby provides meaningful protection, 
consistent with that approved in the past.   

Fruehe Reb., ComEd Ex. 15.0, 7:135-139. 

Thus, these safeguards ameliorate any potential concern that ComEd will derive some 

inappropriate financial benefit from Rider AMP and its proposed modifications and more than 

justify granting ComEd’s requests in this case so that the benefits of the Pilot can be realized. 

G. The AMI Pilot Meets Approved Criteria in Rider AMP; 
It Should Be Approved and Found Prudent 

The record in this case contains all of the information required for the Commission to 

consider and approve ComEd’s AMP Pilot and the recovery of associated costs through Rider 

AMP.  The rider has a defined purpose, a defined scope, defined customer protections, and a 

defined rate design.  The evidence supports the prudence and potential benefits of the AMI Pilot 

and the reasonableness of its forecasted cost.  ComEd’s AMI Pilot and its associated request for 

cost recovery should be approved. 

III. The Commission Should Approve the Extension of 
Rider AMP to ARRA-Funded Smart Grid Projects  

In this Docket, ComEd proposed revisions to Rider AMP to support efforts to secure up 

to $175 million of ARRA stimulus matching grants for Commission-approved Smart Grid 

projects.  ComEd proposed a tariff mechanism under which the Commisssion would review 

specific ARRA projects and, only if approved, the costs of those projects would be passed 

through Rider AMP.  Like the existing Rider AMP, the proposed ARRA process would include 

Commission review of the reasonableness of any costs actually incurred and the same 

Commission-approved earnings cap to guard against over-recovery.  Petition, Att. 1 at ILL. C.C. 

No. 10, 1st Rev. Sheet No. 226.  This tariff mechanism is exactly that approved by the 

Commission for ComEd’s AMI pilot in the 07-0566 Order.  07-0566 Order at 138-140.   
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Extending that same mechanism to Smart Grid projects funded under the ARRA is 

important for two distinct but inter-related reasons:  

 The process of obtaining ARRA funding is extraordinarily competitive.  Utilities and 

states from across the nation are competing aggressively over a pool of funds that 

cannot come close to satisfying them all.  DOE reports that 431 applications for 

projects totaling $24.6 billion have been received for the less than $4 billion in 

matching funds available.12  Only the “best” will prevail.  A pre-existing tariff is not a 

legal perquisite for applying for ARRA funds; it if were, ComEd could not have 

applied last month.  But state regulatory support and certainty is both itself a factor 

DOE considers and a key determinant of a utility’s ability to move forward rapidly – 

a stated priority of ARRA and DOE.  Without certainty, Illinois will be at a marked 

disadvantage.   

 A utility receiving an ARRA grant award must commit to fund its share of the costs 

in order to receive ARRA matching funds.  Hemphill Reb., ComEd Ex. 8.0, 11:213-

223  Without the regulatory certainty that Commission approval of a tariff affords, 

ComEd cannot commit to the DOE that it can fund up to $175 million.   

Nonetheless, on August 17, two days before the evidentiary hearing, the ALJ granted a 

motion to strike the portions of ComEd’s Petition and proposed tariffs embodying its ARRA 

proposal, effectively dismissing the issue before hearing.  Tr. at 81, 96.  The motion pointed to 

no legal flaw in the Petition, but instead argued that the stimulus filing could swallow up the 

AMI Pilot and that “judicial economy” favored delay.  Motion to Stay Proceedings or in the 

Alternative Motion to Strike,, pp. 1, 7-8.  The ALJ, however, made clear that her reasons were 

                                                 
12 See, e.g., “DOE Receives 431 Smart Grid Applications, With Subsequent Deadlines Now in Question”, 

Electric Utility Week (Aug. 24. 2009), p. 3. 
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legal grounds, i.e., that the Commission’s 07-0566 Order did not authorize ComEd to raise 

ARRA issues in this Docket.  Tr. at 81, 88.  Moreover, although the ALJ initially made clear that 

she was not striking any testimony (Tr. at 93-94), on August 20, after the hearing, she 

reconsidered that ruling and struck all of the testimony – ComEd’s and others – related to the 

issue as well.  Tr. at 601-02.   

Because the ALJ struck this issue and the Commission has not yet evaluated ComEd’s 

Petition for Interlocutory Review of that decision, this brief will explain why Commission 

approval is legally authorized and critical as a matter of policy.  If the Commission reverses the 

ALJ’s decision, portions of this discussion may therefore be duplicative.   

A. ARRA Projects Require The Regulatory 
Certainty of an Approved Tariff Mechanism 

ComEd’s ARRA / Smart Grid tariff proposal is a product of two factors that were not 

present when ComEd first made its more generic “system modernization” proposal in Docket 

No. 07-0566.  First, the nation has suffered a grave recession and the federal government has 

decisively responded.  Under the landmark ARRA, Illinois a limited opportunity to obtain 

federal support for Smart Grid programs.  Second, the developing national consensus on the 

importance of deploying specific Smart Grid technologies has solidified into federal law.  It is a 

measure of the importance of Smart Grid technologies that nearly $4 billion in ARRA funds 

have been earmarked for rapid deployment of these technologies and applications.  ComEd’s 

request is focused specifically on Smart Grid technologies under federal law and on projects that 

can receive federal grant support.  It is designed to maximize ComEd’s chance of receiving those 

funds.  
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1. Including ARRA Projects Under Rider AMP Will 
Improve Illinois’ Chances in the DOE Grant Process 

The record describes the ARRA Smart Grid grant process and how Illinois can maximize 

its chances to secure up to $175 million in federal funding.13  Without the regulatory certainty an 

approved tariff provides, the DOE will be less likely to award ARRA funds and more likely to 

delay any award that it otherwise might make.  “[W]aiting to approve a mechanism … at the 

state level until the proposals themselves are fully developed would compromise ComEd’s 

ability to secure funding for projects that benefit Illinois customers.  Indeed, in the absence of an 

established tariff mechanism to propose and consider potential stimulus projects, the ability to 

access federal funds will be severely impaired.”  Petition, ¶ 13; see also Hemphill Dir., ComEd 

Ex. 1.0, 22:460-471; Hemphill Reb., ComEd Ex. 8.0, 18:373 – 21:446.  ComEd’s Verified 

Petition, Supplement to Petition, and direct and rebuttal testimony all stated and substantiated 

these facts, and explained why it is so critical that the Commission quickly provide regulatory 

certainty.  See Verified Petition, ¶¶ 12, 13; Supplement to Petition, ¶ 4; Hemphill Dir., ComEd 

Ex. 1.0, 20:414 – 22:471; Hemphill Reb., ComEd Ex. 8.0, 17:359 – 21:446.14   

In particular, ComEd estabished that, while DOE did not require that an applicant have 

regulatory approval prior to receiving an award, DOE did require applicants to include in their 

Project Plans a discussion of when and how any necessary regulatory approvals would be 

                                                 
13 The federal stimulus proposal ComEd filed with the DOE would inject $175 million dollars into the 

Illinois economy.  See Commonwealth Edison Co., ICC Docket No. 09-0407: Verified Petition at ¶ 1; Jensen Dir., 
ComEd Ex. 1.0, 14:273-274; Hemphill Dir., ComEd Ex. 2.0, 4:78-81.  However the particulars of ComEd’s DOE 
application are not necessary in order to appreciate the importance and benefits of prompt regulatory certainty in this 
instance. 

14  Because the ALJ stuck this relief as a matter of law, the Commission must take the statements of fact in 
ComEd’s pleadings as true.  See Section III.B, infra.  The evidence that substantiated those allegations was stricken, 
as well, by the ALJ.  However, by the time the Commission considers this brief, additional hearings may have been 
held or that testimony restored by order of the Commission.  Testimony cites are therefore also provided. 
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obtained and stated that “DOE may withhold some or all of the grant funds until regulatory 

approval is obtained.” 15  DOE’s Funding Opportunity Announcement (“FOA”) put it this way:  

For projects that include the need for approvals from state, local, regional, and/or 
federal agencies, submitted Project Plans are required to include a discussion in 
the technical approach of when and how those approvals will be obtained. 
Applications should include correspondence from the relevant regulatory agency 
indicating when the approval process will begin and outlining the likely timeline.  
… 

Applicants that do not yet have regulatory approval are eligible for receiving an 
award.  Examples might include applications that require approvals for cost 
recovery or dynamic pricing tariffs.  However, DOE may withhold some or all of 
the grant funds until regulatory approval is obtained. 

FOA16 at 20 (emph. added).   

The grant application process also gives preference to proposals that can go into 

immediate action.  The ARRA favors projects “that can be started and completed 

expeditiously.”17  DOE underscored that fact in its Smart Grid grant application process, stating 

that it intended to give special consideration to projects that could proceed “in a expeditious 

manner,”18 a period even shorter than the allowed under the ARRA.19  DOE’s preferece for rapid 

action can easily affect grant awards.  Indeed, DOE went so far as to expressly reserve the right 

to select applications of lesser merit if those applications advanced DOE preferred policies, one 

of which is that it can be accomplished sooner than the three-year maximum period.20   

                                                 
15 Id. at  20. 
16 RECOVERY ACT FINANCIAL ASSISTANCE FUNDING OPPORTUNITY ANNOUNCEMENT: Smart Grid 

Investment Grant Program, FOA No. DE-FOA-0000058 (June 25, 2009).  This document is available on the Web at:  
http://e-center2.doe.gov/iips/faopor.nsf/1be0f2271893ba198525644b006bc0be/39c0d96768f2083f8525759a0068f216 

17 ARRA, Division A, Section 1602.   
18 FOA, p. 6. 
19 Id., p. 12. 
20 Id. at  42. 
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The consequences of a failure to promptly establish a tariff mechanism are not simply 

delay in receiving ARRA funds.  When ComEd submitted its application, it was able to state 

accurately that the Commission had established a 6-month schedule for considerating the tariff 

proposal in this Docket, with a projected November decision date.  If the Commission does not 

act, ComEd will have to notify the DOE accordingly.   

Moreover, other states are already ahead of Illinois in the competition for ARRA funds.  

Because the funds available nationally are limited and over 300% oversubscribed already, 

ARRA funds may be entirely exhausted before delayed projects can ever be considered.  Delay 

could be fatal to Illinois chances.  Hemphill Dir., ComEd Ex. 1.0, 20:414 – 22:471; Hemphill 

Reb., ComEd Ex. 8.0, 17:359 – 21:446.  This fact has been recognized.  For example, New York 

and its Governor, David Patterson, stressed the importance of early regulatory certainty, 

including cost recovery for New York utility applicants, this way: 

“We are taking a collaborative approach to positioning New York as a leader in 
the New Economy.  I am pleased that the PSC is moving forward quickly and 
decisively to capitalize on federal stimulus funding for smart grid technology,” 
said Governor Paterson. “Now is the time to take bold new steps to prepare New 
York to lead in the creation of a new economy based on knowledge, technology 
and innovation. I’m confident New York will receive its share of ARRA funding 
for these critically important economic development projects.” 

The New York utility projects being put forth for consideration to DOE, which 
include several other energy-related federal funding opportunities, are valued at 
$825 million in total. Because federal grants will only cover up to 50 percent of 
programs costs, utilities require ratepayer funding for the remaining portion.  

The timing of the Commission’s action allows utilities to demonstrate in their 
DOE application a commitment to cover portions not covered by the federal 
grant. The expectation is that this commitment should place New York’s electric 
utilities in an advantageous position at DOE to secure a portion of the available 
competitive grants. 
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Press Release, Office of the Governor of New York, Gov. Patterson Applauds PSC Approval of 

Smart Grid Projects (July 24, 2009)21 (emph. added).  New York is not alone in its vigor to show 

it’s desire for the funding.  Other states – including Ohio, Texas, Pennsylvania, Indiana, 

Oklahoma, and Oregon – have also already created a certain regulatory and cost recovery 

foundation for their stimulus proposals.  See Hemphill Reb., ComEd Ex. 8.0, 19:389-398; 

ComEd Ex. 8.2.  As Gov. Patterson said, the “timing of the [New York] Commission’s action” 

speaks volumes as to his state’s commitment to ARRA stimulus projects.   

In addition to prejudicing Illinois’ chance of ever receiving a funded grant, the lack of 

regulatory certainty will also prevent ComEd from accepting a major22 ARRA award, even if one 

is made.  The record shows that in the absence of a tariffed mechanism affording ComEd the 

opportunity to recover fully its reasonable project matching costs, ComEd will not be in a 

position to fund the project or to make the required assurance to DOE upon notification of a 

successful award.  Hemphill Dir., ComEd Ex. 1.0, 20:414 – 22:471.  This, too, would prevent 

Illinois from receiving the benefits of ARRA funds.   

2. Including ARRA Projects Under Rider AMP Will 
Support Encouraging Development of the Smart Grid 

As shown in Section II.B.3, supra, national energy policy clearly support the 

development of Smart Grid technologies and applications.  They are key components of the 

EISA and immediate implementation of Smart Grid applications is an important part of our post-

recession recovery efforts as well as national efforts to improve the environment and use energy 

more efficiently.  Hemphill Dir., ComEd Ex. 1.0, 10:198 – 12:251; EISA, §§ 1301 & 1304, 15 

                                                 
21 This document is available on the Web at: http://www.ny.gov/governor/press/press_0724092.html. 
22 ComEd has committed to undertake the AMI Pilot, should the Commission approve it under Rider AMP.  

Commission approval under that rider will allow ComEd to proceed and afford it recovery of reasonable costs of the 
AMI Pilot. 
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U.S.C. §§ 17381 & 17384.    The evolving evidence now shows that deploying a Smart Grid will 

also further goals important to Illinois.  Smart Grid technologies and applications hold the 

promise of providing “customers with significant additional benefits, including improved system 

performance, improved customer service, improved reliability, better information about 

customers energy use, and expanded opportunities for energy efficiency, effective demand 

response, and better-controlled electric costs.  Ultimately, this will lead to a variety of economic 

and environmental benefits to northern Illinois and the nation as a whole.”  Id., 9:190 – 10:195. 

The Commission should take action to facilitate the development of that technology.  

ComEd, however, showed that in the absence of approval of the proposed modifications to Rider 

AMP, it would be unable to undertake Smart Grid development at the speed or scale of that 

contemplated by its ARRA funding application.  Hemphill Dir., ComEd Ex. 1.0, 20:414 – 

22:471.  The argument to the contrary – largely made by AG/AARP witness Brosch (AG/AARP 

Ex. 1.0, 11:10-15) – is an effort to refute an erroneous strawman argument that ComEd lacks the 

necessary cash to afford Smart Grid programs.  The fact that ComEd has neither exhausted its 

cash resources nor its borrowing ability is not the relevant point, and never was.  In fact, what 

ComEd pled and demonstrated was that in the absence of a cost recovery tariff like Rider AMP, 

its existing financial resources would of necessity be devoted to other mandatory investments 

and Smart Grid would be left to proceed on the “back burner.”  Petition, ¶  13-14.   

*     *     *     *     *     * 

In short, the economic and environmental importance of this initiative is beyond question.  

A successful ARRA application will create jobs in Illinois, stimulate our economy generally, and 

allow ComEd to progress toward building one of the more modern electricity grids in the world.  

Hemphill Dir., ComEd Ex. 1.0, 47:1020 – 48:1032.  These urgent needs should be top priorities 
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for the State, ComEd, and the Commission.  Yet, in order for ComEd’s Smart Grid stimulus 

proposal and the $175 million in federal grant support it seeks to become a reality, ComEd and 

Illinois must succeed in the highly competitive DOE grant process and ComEd must then be able 

to commit matching funds.  To maximize our chances of success and allow ComEd to make that 

commitment, the Commission should expand Rider AMP – a rider it already approved for 

ComEd’s AMI Pilot – to also cover Commission-approved ARRA projects.   

B. The ALJ’s Ruling Striking This Issue Was Incorrect; 
There is No Legal Bar to the Commission Considering and 
Adopting An Expansion of Rider AMP in this Docket 

The ALJ struck ComEd’s request to extend Rider AMP to ARRA projects for the legal 

reason that it was not one of the issues that the Commission ordered be addressed here in 

ComEd’s last rate case.  Tr. at 81, 96.  That is hardly surprising, because the ARRA was not 

conceived of, let alone enacted, when the 07-0566 Order was adopted.   

In the 07-0566 Order, the Commission approved, as modified therein, Rider AMP for a 

specific purpose: supporting and implementing an AMI Pilot to be subsequently presented by 

ComEd, reviewed by the Commission, and if approved, put into action.  Nothing in the 07-0566 

Order prohibited ComEd from seeking – a year later – to extend Rider AMP to another specific 

purpose: supporting projects to be funded under the ARRA.  Moreover, while it is true that the 

Commission, in the 07-0566 Order declined to adopt ComEd’s full system modernization rider 

proposal, that can hardly stand as a prejudgment of ComEd’s right to ask the Commission to 

consider the tariff it filed here.  Both the two proposals and the facts supporting them are distinct. 

Furthermore, the fact that the 07-0566 Order does not affirmatively authorize ComEd to 

ask the Commission to expand Rider AMP does not prohibit ComEd from making such a 

request.  ComEd has a right under Article IX of the Public Utilities Act to petition the 
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Commission to adopt a new tariff or to modify an existing tariff – as the even AG, AARP, CTA, 

IIEC, and Metra expressly recognize.23  There is no requirement that the Commission pre-

authorize such a request.  Moreover, the 07-0566 Order could not possibly limit the 

Commission’s jurisdiction to consider a tariff request.  The Commission has the authority and 

discretion to consider in this Docket how federal stimulus proposal should be reviewed and how 

the costs of such projects should be recovered.   

Legally, a motion to strike a prayer for relief and dismiss it from a case can only be 

granted if the relief could not be granted on the facts pled by ComEd.  “A motion to strike or 

dismiss a pleading admits all facts well pleaded together with all reasonable inferences which 

can be drawn from those facts.”  Denkewalter v. Wolberg, 82 Ill. App. 3d 569, 571 (1st Dist. 

1980).  The Commission “must interpret all pleadings and supporting documents in the light 

most favorable to the nonmoving party.  The court should grant the motion only if the plaintiff 

can prove no set of facts that would support a cause of action.”  In Re Chicago Flood Litigation, 

176 Ill. 2d 179, 189 (1997).  In other words, for purposes of considering the dismissal, ComEd’s 

sworn statements that Illinois stimulus is at risk absent a promptly established cost recovery tariff 

could not have been contested below and cannot be contested here.   

Certain Intervenors argue that ComEd’s proposal to revise Rider AMP to allow ComEd 

to recover otherwise unrecoverable costs of projects that take advantage of federal stimulus 

funding through ARRA violates the Public Utilities Act (“PUA”) as it would authorize the pre-

approval of blank rates.  Response to Interlocutory Review at 6.  However, this argument 

                                                 
23  “[N]o party in this case has contested ComEd’s right to file a petition asking the Commission to approve 

a broad cost-recovery mechanism for federal stimulus projects.”  Response of the [AG, AARP, CTA, IIEC, and 
Metra] … to Commonwealth Edison Company’s Petition for Interlocutory Review (hereinafter, “Response to 
Interlocutory Review”), p. 4 (emphasis in original).   
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misstates the law and, if accepted, would be inconsistent with the Commission’s 07-0566 Order 

approving Rider AMP as well as with numerous other approved rates, Commission decisions, 

and rulings of the courts. 

The Intervenors’ claim that the PUA requires a tariff to contain an actual rate (meaning a 

stated price) has been squarely, explicitly, and repeatedly rejected.  In 1958, the Illinois Supreme 

Court upheld the Commission’s authority to permit a utility to automatically increase its rates to 

recover the costs of wholesale power purchases pursuant to an approved “mathematical 

formula.”  City of Chicago v. Illinois Commerce Comm’n, 13 Ill. 2d 607, 611-13 (1958).  In 

upholding this formula rate, the Court held that “it is clear that the statutory authority to approve 

rate schedules embraces more than the authority to approve rates fixed in terms of dollars and 

cents.”  Id. at 611 (emphasis added). 24  The Court found it sufficient that the Commission 

retained its power to initiate a proceeding to investigate the reasonableness of the utility’s rates – 

a statutory power that also remains intact under Rider AMP.  Id. at 617; see 220 ILCS 5/9-250.  

Indeed, Rider AMP goes far beyond that by requiring explicit Commission approval of projects 

before a penny can be collected and by expressly providing for a proceeding where the 

reasonableness of actual costs can be reviewed.  Rider AMP, ILL. C.C. No. 10, Orig. Sheet Nos. 

225 and 234.   

Furthermore, the case cited by the Intervenors, Citizen Utilities Bd. v. Illinois Commerce 

Comm’n, 275 Ill. App. 3d 329 (1st Dist. 1995) (“CUB”), also supports ComEd’s arguments.  At 

issue in CUB was ComEd’s Rider CS, which would have allowed ComEd to “achieve load 

retention by offering discounted rates to a limited number of commercial and industrial users vis-

                                                 
24  The Supreme Court upheld this rate under the Commission's general Article IX authority and not under 

any special statute or rule applicable to fuel adjustment clauses.  See City of Chicago, 13 Ill. 2d at 611-13.  Those 
laws did not exist at the time of the decision and the Court rely on no special law in approving the formula rate.  
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a-vis negotiated contracts.”  Id. at 332 (emphasis added).  Under Rider CS, ComEd retained sole 

discretion in determining whether a customer would have engaged in [an uneconomic] bypass 

absent the negotiated rate.  Id. at 333.  Thus, because the rates would be confidentially negotiated 

individually with certain customers, no rates existed, whether actual or formulaic.  The Court 

actually goes on to state that rejecting Rider CS does not mean “that the Commission may never 

under any circumstances approve a tariff which truly contains a ‘parameter of rates’, particularly 

where the tariff otherwise complies with the publication requirements of the Act.”  Id. at 339-40.  

In this proceeding, the tariff establishes a formula under which numerical rate impacts can be 

computed when ComEd for any proposed Stimulus project, i.e., the ARRA proposal filed in 

Commonwealth Edison Co., ICC Docket No. 09-0407 and Fruehe Dir., ComEd Ex. 7.0, therein. 

It is also true that the PUA requires the Commission to ensure that rates are just and 

reasonable.  But, the PUA does not dictate how the Commission should make this determination, 

and the Supreme Court in City of Chicago emphasized that the Commission has wide latitude in 

establishing “preferable techniques in utility regulation.”  13 Ill. 2d at 618.  Quoting its earlier 

decision in Antioch Milling Co. v. Public Serv. Co. of N. Ill., 4 Ill. 2d 200, 210 (1954), the Court 

emphasized that “[t]he act provides that rates shall be reasonable; but it entrusts the enforcement 

of that obligation in the first instance to the commission.”  City of Chicago, 13 Ill. 2d at 618 

(internal quotation marks omitted).  In particular, there is no requirement in the PUA that costs 

be projects or, indeed, any cost-causing events be reviewed in the same proceeding as a cost-

recovery tariff is approved.  Indeed, the Supreme Court has agreed with the Commission that a 

rider-based cost recovery mechanism can provide a more “accurate and efficient” means than a 

general rate case for tracking costs and matching them with rates.  Citizens Util. Bd. v. Illinois 

Commerce Comm’n, 166 Ill. 2d Ill, 138 (1995).  Moreover, although the costs of the ARRA 
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project(s) that may be proposed are uncertain at this time, the circumstances where formula or 

pass-through riders may be used are not limited “only to those cases where expenses are 

unexpected, volatile, or fluctuating” City of Chicago v. Illinois Commerce Comm’n, 281 Ill. App. 

3d 617 (1st Dist. 1996).  

ComEd’s proposal clearly falls within the Commission authority upheld by City of 

Chicago and other cases.  Rider AMP does not grant ComEd a prospective right “to set its own 

rates” (see CUB, 275 Ill. App. 3d at 340), but rather establishes a defined process and formula 

for the recovery of costs of Commission-approved activities.  Under Rider AMP, the 

Commission retains control not only over the projects but also the costs of which will be 

recovered through Rider AMP.  The revision of Rider AMP which ComEd proposes simply 

allows a mechanism for the Commission and ComEd to be able to take advantage of any federal 

stimulus funding through ARRA.   

The error in the Intervenors’ argument is also apparent in its deviation from past 

decisions of the Commission and the courts.  Formula rates have been repeatedly approved by 

the Commission where the costs and resulting charges were not known at the time the rate was 

approved.  Examples include:  Rate BES (ILL. C.C. No. 10, Orig. Sheet No. 19 et seq.), Rate 

BESH (ILL. C.C. No. 10, Orig. Sheet No. 29 et seq.), Rider ECR (ILL. C.C. No. 10, Orig. Sheet 

No. 240 et seq.), Rider LGC (ILL. C.C. No. 10, Orig. Sheet No. 253 et seq.), Rate RRTP (ILL. 

C.C. No. 10, Orig. Sheet No. 356 et seq.), and Rider NS (ILL. C.C. No. 10 Orig. Sheet No. 277 

et seq.).  The courts have likewise upheld Commission-approved under these circumstances.  See 

Citizens Util. Bd., 166 Ill. 2d at 133 (upholding recovery of “coal-tar cleanup expenditures” 

through a flexible “rider” mechanism, which the Supreme Court described as a mechanism that 

could “increase a rate, allowing the utility to recover the cost as it is incurred, alleviating the 
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delay of waiting until the utility files a general rate case to recover expenses”); City of Chicago, 

281 Ill. App. 3d at 627-28 (upholding rider recovery of utility municipal franchise fees); Ill. 

Power Co., ICC Docket No. 04-0294, 2004 WL 2208508, at *47 (Order, Sept. 22, 2004) 

(approving automatic adjustment clause for 90% of asbestos litigation costs); Peoples Gas Light 

and Coke Co. and North Shore Gas Co., ICC Docket Nos. 07-0241/0242 Cons. (Order, Feb. 5, 

2008) (approving a rate mechanism designed to allow recovery of a significant portion of fixed 

costs through volumetric distribution charges).  Indeed, as noted above, the Commission 

approved Rider AMP in ComEd’s last rate case (Docket No. 07-0566), a rider that expressly 

authorizes the recovery of costs of an AMI pilot to be reviewed and approved in a subsequent 

docket (i.e., this docket).  If the Intervenors’ argument were correct, the Commission’s decision 

in Docket No. 07-0566 would be unlawful. 

C. The Commission Can Act on the Record to Expand Rider 
AMP as the Mechanism for Enabling ARRA-Funded Projects 

Should the Commission reverse the dismissal of the this relief, the Commission can 

decide ComEd’s request on the merits.  ComEd testimony on this issue included direct and 

rebuttal testimony of Dr. Hemphill, Mr. Jensen, and Mr. Fruehe.    Other witnesses who testified 

on this proposal included Staff witness Mr. Schlaf, CUB witness Mr. Thomas, and AG/AARP 

witness Mr. Brosch.  Although the ALJ struck all of the testimony on this subject, ComEd 

preserved it pursuant to a proper offer of proof.  It is therefore available for the Commission to 

consider should it determine that the ALJ erred.   

Opponents of ComEd’s ARRA proposal also have argued that, if the Commission were to 

reverse the ALJ’s ruling, they would be denied cross examination.  Tr. at 581:4-16; 586:1-8  

There are three things wrong with this argument.  First, it is simply untrue.  ALJ Sainsot 

repeatedly made clear that she did not restrict any parties’ ability to cross examine (Tr. at 557-
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58; 593-94) and any confusion was the product of the motion to strike itself (Tr. at 90; 593-94; 

604-05).  If parties did not cross-examine ComEd’s witnesses on this issue, that was their tactical 

decision.  Second, the objectors had ample opportunity to make their own offer of proof as to 

what relevant information their cross-examination would have shown.  In fact, they were invited 

to do so.  Tr. at 585:6-10.  Yet, they made no such offer.  In order to claim prejudice from the 

absence of cross-examination requires an offer of proof showing that some relevant evidence 

would have been adduced.  E.g., Village Of Stickney v. Bd. of Trustees of the Police Pension 

Fund, 347 Ill. App. 3d 845, 853-54 (1st Dist. 2004).  Third, if more cross examination were 

needed, the remedy would be for the ALJ to immediately allow the additional cross-examination 

without delaying the schedule – as the ALJ herself suggested.  Tr. at 602-03.  There is, in short, 

no reason to decline to approve an ARRA project tariff request in this Docket because parties 

opposing it chose not to cross-examine ComEd’s witnesses on the subject.   

IV. Conclusion 

The record shows that ComEd’s AMI technology and customer applications pilot is well 

designed, was responsive to the input of the Commission-led stakeholder workshop process, and 

offers real benefits to customers and society.  The proposed pilot technologies and customer 

applications were prudently selected and the knowledge gleaned from piloting them will help not 

just ComEd, but also the Commission and the public.  The Commission should approve the pilot 

as prudent and authorized under Rider AMP and should also approve the pilot dynamic pricing 

rates included in Rider AMP-CA, the limited IDC waiver requested by ComEd, and the 

amendments to Rider AMP to permit the recovery of the incremental expenses associated with 

the Customer Applications Plan and customer education.  The record also supports approval of 

the proposed 10-year amortization period for retired meters. 
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Furthermore, for the reasons stated herein, the Commission should extend Rider AMP to 

Smart Grid projects funded under the ARRA.  The ARRA is a unique opportunity for Illinois and 

the Commission should maximize that opportunity.  Approving the proposed tariff extension will 

improve the chances of ComEd’s successfully receiving federal funding for the projects, to the 

benefit of ComEd’s customers, in a way that does not sacrifice the Commission’s ability to 

review those projects in detail before their costs are passed through the rider.  Moreover, the 

rider still contains the Commission-approved safeguards of an annual docketed reconciliation 

process to review the reasonableness of project expenditures, and an earnings cap.  In the 

alternative, ComEd requests that the Commission commit that the docket in which these issues 

will be raised will be decided on an expedited schedule allowing a decision prior to January 1, 

2010.  
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