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Background 
 

The Inception of the Docket Bar-ComEd’s Last Rate Case 
 

In the last rate case filed by the Commonwealth Edison Company, 
(“ComEd”) this Commission entertained a proposal made by ComEd for Rider 
recovery (as opposed to including these costs in rates) of the costs that it would 
incur, in the future, for the implementation of yet-to-be defined a pilot program for 
Advanced Metering Technology (“AMI”).1  This Commission authorized ComEd to 
commence an AMI pilot program.  However, Commission approval was very 
explicit and directed.  Commonwealth Edison Company, Proposed General 
increase in rates, Docket 07-0566, Order of September 10, 2008, at 137-143.   

 
It expressly rejected ComEd‟s request for tariff recovery of expenses from 

ratepayers of a pilot program that was not defined stating that:  
 
[W]ithout an overall plan for smart grid deployment and without any 
specific projects being proposed, the Commission does not know 
the extent of the costs and benefits involved. . . . The estimates of 
costs in the record have varied greatly and the estimates of benefits 
have been sporadic at best.  This lack of cost and benefit 
information is a problem not overcome by the process proposed for 
Commission pre-approval of specific projects.   
 

Id. at 138.  However, this Commission authorized limited Rider recovery of some 
costs from ratepayers, but, it set forth very specific requirements for this Rider.  
ComEd‟s proposed Rider, Rider SMP, was approved only for the “very limited 

                                                 
1
 AMI technology is a form of a smart meter that records the actual cost of electricity, or 

something that closely approximates the actual cost of electricity, as opposed to a blended rate, which is 

what most residential electric customers experience.  A blended rate is a type of average between electricity 

at peak times (e.g., noon to 4:00 p.m. in the summertime) and electricity at off-peak times.   
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purpose” of implementing Phase 0 of this pilot program, which entails the 
following:  

 
the formation of a workshop process. . . led by an independent 
third-party facilitator; the development of goals, timelines, 
evaluation criteria, etc. in the AMI Workshop process; the docketed 
proceeding approving AMI deployment and cost recovery; the 
installation of AMI; the monitoring of and data collection of AMI 
performance; and the production of reports to the Commission on 
the progress and results of Phase 0.   

Id. at 138-9.   
 

This Commission also ruled that Phase 0 of ComEd‟s plan would be 
limited to roughly 200,000 customers, with the expectation that the AMI meters 
would be installed by the end of 2009.  It further concluded that, due to the fact 
that the scope of the Phase 0 project would be defined workshops, cost recovery 
for ComEd‟s proposed AMI project would not be approved in that docket.  
Instead, the Commission required ComEd to file a Petition requesting approval of 
the Phase 0 project after the workshop process, which would develop and define 
the AMI project, had been completed.  This Petition was also required to include 
the goals, timelines, and evaluation criteria that were developed in the 
workshops.  Id. at 140.  Additionally, ComEd was required to re-file its proposed 
Rider after the completion of Phase 0 and the Smart Grid Policy Docket.  ComEd 
was also required to present a cost benefit analysis and the other information 
that the Commission sought in the Peoples Gas proceeding, Docket 07-0241.  Id. 
at 142.   

 
Thus, in effect, this Commission rejected ComEd‟s proposal for a Rider 

that allowed ComEd to recover the costs that it would incur for AMI and AMI-
related technology before the time when this Commission has actually approved 
an AMI project plan.  Necessarily, such approval can only take place after 
ComEd has filed a Petition setting forth what that plan entails; there has been 
notice and an opportunity to be heard regarding the merits of that plan; and, a 
final Order has issued regarding the evidence presented.  

 
ComEd’s Verified Petition in the Docket at Bar and the Supplement to 
its Petition 
 
On June 1, 2009, ComEd filed the Petition that commenced the docket at 

bar.  Therein, ComEd averred that it seeks Commission approval of its AMI pilot 
Program; approval of its proposed AMI Assessment Customer Application 
Program; Commission authorization of the tariff sheets implementing this AMI 
Pilot and Customer Applications Plan and providing for the recovery of the costs 
thereof; authority to recover the cost of the pilot under its proposed Rider, Rider 
AMP, both as were currently in force, due to the language in the ComEd Rate 
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case Order, and, as ComEd proposed to be amended; and approval of a limited 
waiver of certain regulations as they may apply to this program.  Petition at 1.   

 
The AMI pilot program that ComEd proposed in this Petition is the 

installation of approximately 141,000 AMI meters and related infrastructure.  
ComEd further proposed that it will study the AMI meters and the associated 
infrastructure, while conducting actual field testing and analysis of AMI systems, 
and their ability to, deliver operation and reliability benefits to utilities and 
customers.  Id. at 3.  It projected that $49.1 million would be recovered from 
ratepayers, pursuant to its proposed Rider, Rider AMP, of which, $47.0 million 
would be related to the technology portion of this pilot program.  Id. at 3-4.  
ComEd also averred that, regarding the remaining half of the funding for this 
program, its proposed AMI Pilot will position Illinois to take advantage of federal 
funding that is available through the American Recovery and Reinvestment Act of 
2009, (“ARRA”) which is known in common parlance as the “federal stimulus” 
package.  Id. at 6.  ARRA funding comes from the U.S. Department of Energy.  It 
is a matching program, meaning that it supplies no more than 50% of the funds 
for a project.   

 
ComEd also stated, essentially, that it intends to seek federal funding for 

additional projects, however, it could not, as of the date of the Petition, specify 
each particular stimulus project that it might propose in the future for federal 
funding.  It stated that, it will submit additional “detail” to the Commission and 
parties as it becomes available, however:  

 
[W]aiting to approve on a mechanism to consider and approve such 
proposals at the state level until the proposals `themselves are fully 
developed would compromise ComEd‟s ability to secure funding for 
projects that benefit Illinois customers.  Indeed, in the absence of 
an established tariff mechanism to propose and consider potential 
stimulus projects, the ability to access federal funds will be severely 
impaired.  

Id.   
 
Thus, the tariffs attached to ComEd‟s Petition provided that they will:  
 
[A]llow the Company to begin to recover in a timely fashion (a) a 
return on and of investment expenditures related to the Company‟s 
investment in an Advanced Metering Program (“AMP”); and (b) 
other expenses and authorized incremental costs related to such 
AMP; and (c) a return on and of investment expenditures related to 
the Company’s investment in Federal Stimulus Projects. . . . as 
allowed by the Illinois Commerce Commission. . . . 
 

Emphasis added.  See, Proposed Rider AMP, Attachment 2 to ComEd‟s original 
Petition, “Ill. CC No. 10, 1st Revised Sheet No. 223.”   
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 On June 24, 2009, ComEd sought leave to supplement its original 
Petition.2  Therein, it averred that, since the time when the Petition was filed, 
there have been material changes to the schedule and procedures for the U.S. 
Department of Energy‟s acceptance, review, and approval of the funding of 
ARRA projects.  It further stated that it intends to continue to seek Commission 
approval, in this docket, for the amendments to Rider AMP that were proposed in 
the original Petition, including the tariff language cited above because:  
 

[W]aiting to approve a mechanism to consider and approve such 
proposals at the state level until the proposals themselves are fully 
developed would compromise ComEd‟s ability to secure funding for 
projects that benefit Illinois customers.      
 

Supplement to Petition at 2.   
 

ComEd also averred that, because of the timelines for the U.S. 
Department of Energy‟s approval of ARRA projects, and, the subsequent awards 
of federal funds, were it to delay seeking approval of all of its proposed ARRA 
projects until after the final decision in this case issues, this delay would 
materially compromise ComEd‟s chances of receiving (federal) funds for those 
projects.  Id.  ComEd maintained that therefore, it intends to file with the 
Commission a formal Petition seeking approval of other proposed ARRA 
projects, as a separate docket, some time in August of 2009.  ComEd also 
intends to support that Petition with all of the information that would be required 
of such a Petition submitted under Rider AMP.   

 
Thus, according to ComEd, in the event that the Commission approves 

Rider AMP in November, the process of considering that information “can already 
have begun.”  Id. at 2-3.  This statement is some indicia that ComEd‟s 
management is of the opinion that approval of the language in Rider AMP, which 
is cited above, and which, allows it to recover a return on and of ComEd‟s 
expenditures on future ARRA projects that are not the subject of the docket at 
bar, constitutes approval of those projects, irrespective of whether a Petition has 
actually been filed requesting such approval, and irrespective of whether ComEd 
actually has such funding approval.   

 
While ComEd seeks federal ARRA funding for the project that is the 

subject of this docket, in the Supplement to the Petition, ComEd informs this 
Commission that more Petition(s) are yet to come.  Further, at status hearings, 
ComEd represented that the facts regarding the other ARRA-funded projects 
would be addressed in a separate docket, and not this docket.  Report of 
Proceedings August 6, 2009, at 33; Report of Proceedings August 17, 2009, at 
60.  And, ComEd seeks Commission approval of the project that is the subject of 
the docket at bar regardless of whether it receives ARRA funding for this project.  
Also, it is not disputed that ratepayers will provide at least 50% of any ARRA-

                                                 
2
  Such leave was granted to ComEd on July 10, 2009.  
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funded project.  Thus, possibly, consumers could be required to pay for 100% of 
the cost of the program that is the subject of this docket and 50% to 100% of 
future ARRA-funded projects, depending upon the funding that it actually 
receives from the U.S. Department of Energy and also depending upon whether 
ComEd seeks Commission approval of the future program(s), regardless of 
whether it actually receives ARRA funds.   
 
The Joint Motion to Stay or to Strike 
 
 On August 13, 2009, a Joint Motion was filed by the AG, the AARP, the 
CTA, the IIEC and Metra.  Therein, the joint movants averred that on August 6, 
2009, ComEd filed its stimulus grant proposal with the U.S. Department of 
Energy.  In that grant proposal, ComEd sought $175 million in ARRA funding for 
projects that cost $350 million.  They pointed out that, if this total grant proposal 
is approved by the U.S. Department of Energy, ComEd‟s ratepaying customers 
would be responsible to pay for the remaining $175 million.  Joint Motion at 3.   
 

The joint movants contended that the original AMI pilot that is the subject 
of this docket includes customer applications for 2,000 customers and meters for 
141,000 customers.  However, they stated, ComEd‟s grant proposal for ARRA 
funding from the U.S. Department of Energy seeks funding for 250,000 meters, 
and, many items, such as 19,000 in-home devices, as well as advanced load 
control switches and a meter data management system, and several other items 
that are not part of the pilot plan that ComEd proposed in its Petition in this 
docket, or, in the Supplement thereto.  The joint movants maintained that ComEd 
has been clear that the additional ARRA projects will be addressed in separate 
filings that are not the subject of this docket.  Id. at 4-5.   
 
 The joint movants further argued that the expanded program (the total 
$350 million program, for which, ComEd sought ARRA funding) would raise the 
total number of meters deployed to an amount that is well-above the 200,000 
amount that was originally approved by the Commission in ComEd‟s last rate 
case.  However, they contended, Commission Staff, and all other parties in this 
docket should have the opportunity to review the total body of evidence that 
supports raising the authorized amounts of equipment, technology and funding 
from the amount that ComEd seeks in its Petition.  They asserted that ComEd‟s 
failure to incorporate a discussion of its total stimulus proposal in the docket at 
bar denies Staff, the Intervenors, and the Commission of the opportunity to 
explore and analyze, through discovery and testimony, the rationale behind, and 
the reasonableness of, the stimulus proposals and the revenues to be collected 
for those proposals pursuant to the applicable Rider(s).   
 

The joint movants additionally maintained that the concerns that were 
raised by the Commission in its last rate case will be ignored pursuant to the 
changes to the pilot program that ComEd proposes.  They pointed out that, while 
ComEd seeks approval of a specific AMI project, ComEd‟s proposed tariffs 
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authorize it to recover a return on and of expenditures made for additional ARRA-
funded projects.  Id. at 2.  They asked the Administrative Law Judge to either 
stay the proceeding until ComEd files further ARRA-related petition(s), or, to 
strike the language in the original ComEd Petition, pre-filed testimony and Rider 
AMP that request modifications of Rider AMP for “a return on and of 
expenditures related to the Company‟s investment in stimulus projects.”  Id. at 4-
9.  
 
The Ruling Upon the Motion to Stay or to Strike 

 
On August 17, 2009, at a pretrial status hearing, Counsel for the AG, and 

many other parties, including the IIEC, Metra, and the AARP, argued that the 
tariff language that ComEd seeks, which authorizes ComEd to recover a return 
on and of its investment expenditures for any ARRA-funded project, is beyond 
the scope of the facts alleged in the Petition, the prefiled testimony submitted, 
and beyond the scope of what the Commission authorized in ComEd‟s rate case 
Order.  Report of Proceedings August 17, 2009, at 46-58.  At that hearing, 
however, Counsel for ComEd admitted that “[T]he AMI pilot is the only thing 
we‟re asking for substantive approval of” (in this docket).  He also stated that: 
“[A]ll we‟re asking for in this docket is a tariff mechanism that states. . .  „if we 
approve it in the future, you will get cost recovery.‟”  Id. at 71.   

 
After argument was heard on this Motion, it was granted, in part, and 

denied, in part.  The request for a stay of the trial in this docket was denied, in its 
entirety.  However, ComEd‟s request for the tariff language cited above, and the 
language in its Petition requesting this tariff relief, was stricken.  The language in 
the prefiled testimony regarding this tariff was not stricken.3  At that hearing, the 
ALJ expressed the opinion that this ruling was a purely legal one, as, essentially, 
the relief requested (the tariff language at issue) by ComEd went beyond the 
subject of the Petition and the Supplement thereto, as well as beyond the scope 
of the directives set forth in the Final Order in ComEd‟s last rate case.4  Report of 
Proceedings, August 17, 2009, at 81, 96.  In the interest of fairness to ComEd 
and the completeness of the record, however, ComEd was given leave to 
present an offer of proof.5  Id. at 92. 

 

                                                 
3
  In fact, that testimony has never been stricken.  While it was not admitted into evidence, pursuant to an 

agreement amongst the parties, including ComEd, it was submitted as an offer of proof.  Report of 

Proceedings, August 20, 2009, at 604-610.  
4
  See, e.g., Neville v. Walker, 376 Ill. App. 3d 1115, 1120, 878 N.E.2d 831 (4

th
 Dist. 2007), determining 

that dismissal of the relief requested in a petition was proper because, as a matter of law, the facts in a 

petition did not establish entitlement to the relief requested in that petition. 
5
  An offer of proof is usually not necessary when pleadings are stricken due to a legal insufficiency in 

those pleadings.  Such a deficiency is established when the facts alleged therein do not establish entitlement 

to the relief requested in a Petition or Complaint.  And, a reviewing court always has the ability to 

determine such purely legal issues, on a de novo basis, which, essentially, allows the trier of fact no 

deference.  See, e.g., Neville, 376 Ill. App. 3d 1120.   
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Trial convened on August 19th and 20th 2009.  The evidence submitted at 
trial established that ComEd has submitted to the U.S. Department of Energy a 
large grant proposal ($175 million) for AMI technology, including meters, related 
meter-reading technology and the funds that it deems to be necessary for 
consumer education, among other things.  Part, but only part, of that grant 
proposal is the subject of the docket at bar.  See, e.g., ComEd‟s grant proposal 
to the U.S. Department of Energy, which was entered into evidence as ComEd‟s 
Ex. 7.0, Attachment 4.  Other than its grant proposal, ComEd presented no 
evidence establishing what its future ARRA-funded projects would entail.   
 
The Petition for Interlocutory Review of the Ruling Striking the Tariff 
Language and the Request for that Tariff Language in ComEd’s Petition 
and the Supplement Thereto. 
 

ComEd seeks interlocutory review of the decision to strike the tariff 
language and the corresponding language in its Petition and the Supplement 
thereto.  This language seek recovery from ratepayers a return on and of 
ComEd‟s investment expenditures that are related to federal stimulus (ARRA) 
projects that are in addition to the project that is the subject of this docket.  See, 
e.g., Petition for Interlocutory Review at 5.  In ComEd‟s Petition for Interlocutory 
Review, it avers that, in order to maximize the chances of receiving ARRA 
funding, it seeks Commission approval of a tariff that would recover the cost of 
the AMI Pilot Program (the subject of the docket at bar) and, additionally, a tariff 
“to also recover Commission-approved ARRA projects.”  Id. at 1.  In support, it 
quotes a statement from the U.S. Department of Energy, in which, it is stated, 
essentially, that applicants for ARRA funding should have regulatory approval for 
these projects, but, applicants are still eligible for an award from the U.S. 
Department of Energy without such approval.  Id. at 2.  
 

However, by asking this Commission for a tariff that approves recovery 
from ratepayers for future, unknown, ARRA-funded (at least partially ARRA-
funded) projects, ComEd is asking this Commission to approve future 
expenditures that are not the subject of this docket.  Except for ComEd‟s total 
grant proposal to the U.S. Department of Energy for ARRA funding, there is no 
evidence in the docket at bar, or in the allegations in ComEd‟s Petition, regarding 
what these projects will entail.  ComEd‟s proposed tariff is therefore beyond the 
scope of this docket.  Thus, the relief it requests is not supported by the facts 
alleged in its pleadings, or, by the facts that are in evidence.  As a matter of law, 
this tariff language must be stricken.  See, e.g., Neville, 376 Ill. App. 3d at 1120; 
In re Estate of Barth, 181 Ill. App. 3d 279, 284-85, 536 N.E. 2d 973 (1st Dist. 
1989).   

 
And, as a matter of law, a tariff for services must contain the charges for 

that service.  Citizens Utility Board v. Illinois Commerce Commission, 275 Ill. 
App. 3d 329, 338-39, 655 N.E.2d 961 (1st Dist. 1995).  Thus, it is not lawful to 
approve a tariff that does not contain the charges for the services to be provided 
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pursuant to a tariff.  Id.  It is not disputed that ComEd‟s tariff does not contain the 
charges for the services to be provided in future ARRA projects, as, ComEd‟s 
tariff does not even state what these services are.   

 
Moreover, ComEd presented no facts in its Petition for Interlocutory 

Review establishing that it actually needs this tariff language in order to secure 
ARRA funding, other than factually unsupported factual conclusions, in its 
pleadings, stating that this is so.  As a matter of law, this Commission cannot 
consider these factually unsupported conclusions of fact.  Fraley v. City of Elgin, 
251 Ill. App. 3d 72, 76-77, 621 N.E.2d 276 (2nd Dist. 1993).   

 
It should further be noted that ComEd‟s testimony in support of the “need” 

for this carte blanche tariff language (See, e.g., ComEd Ex. 1.0 at lines 444-471; 
ComEd Ex. 8.0 at lines 359-446, which are part of the offer of proof) does not 
establish that ComEd needs this tariff language in order to secure ARRA 
funding.6  This is true because this testimony merely provides a factual 
conclusion; it contains no evidentiary foundation (e.g., how the witness came to 
know this information; who told him this information; what authority this person 
had to make that representation, etc.).  As a matter of law, such factually 
unsupported factual conclusions cannot be considered.  Fraley, 251 Ill. App. 3d 
at 76-77.  And, it is reversible error to allow factually unsupported factual 
conclusions into evidence, because such testimony effectively denies other 
parties of their right to cross-examine that witness regarding the factual 
foundation for a factual conclusion.  See, e.g., People v. Safford, __ Ill. App. 3d 
__, 910 N.E.2d 143, 2009 Ill. App. Lexis 327 at * 21-37 (1st Dist. 2009).  

 
It is additionally important to note that ComEd has presented evidence 

establishing only that the U.S. Department of Energy requires this Commission‟s 
authorization for any ARRA-funded project.  However, it is elemental that 
Commission authorization is a final Commission Order, after evidence has been 
presented at a trial regarding the substance of a petition.  Commission 
authorization is not language in a tariff.  And, ComEd has presented no other 
evidence establishing the need for tariff language at issue here, which allows 
recovery from ratepayers for future projects that may or may not be authorized by 
this Commission in the months that lie ahead.   

 
Nor has ComEd presented any facts or law establishing entitlement to 

such relief.  In fact, ComEd acknowledges as much when it states therein that “It 
is true that legally ComEd could do that (“that” being waiting to raise a tariff pass-
through for a future ARRA-funded project until it files a petition seeking approval 
of that project) but, it doesn‟t make sense.”  See, ComEd Petition for Interlocutory 
Review at 8-9.   Further, it is a relatively simple matter for a utility to draw up a 
new tariff when filing a petition.  ComEd has not presented any facts to the 
Administrative Law Judge, or to the Commission, in its Petition for Interlocutory 
Review, establishing that it will be harmed by denial of such relief.   

                                                 
6
  Most of the rest of the offer of proof is Staff’s testimony responding to this testimony.   
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It is also noteworthy that the tariff language that is at issue could be 
interpreted as a Commission-authorized carte blanche for ComEd to spend 
money on ARRA-funded projects, and also for it to legitimately expect full 
recovery of these expenditures, irrespective of whether such expenditures are 
prudently incurred or are otherwise in the best interest of the ratepayers.  This 
Commission is required by the Public Utilities Act to ensure that utilities‟ 
expenditures are prudently incurred, and, also, that they are in the best interests 
of the ratepayers that ComEd serves.  See, e.g., 220 ILCS 5/4-101.  Such pre-
authorized tariff language could, at best, cause confusion on the part of ComEd 
personnel.  At worst, it could harm ComEd‟s customers, unnecessarily.  The 
better course of action is to make it clear, from the beginning, that any 
Commission authorization of tariff language that will allow ComEd to recover 
funds from ratepayers will only occur after notice and an opportunity to be heard 
on the subject of the authorization, and, that all ARRA-funded projects must only 
include expenditures that are prudently incurred.    

 
And, as a practical matter, in the future, this Commission may not approve 

all of, or any of, ComEd‟s future requests for approval of projects that are partially 
funded by ARRA grants.  Then, too, when and if this Commission approves such 
project(s), it may modify a project, or condition approval upon the occurrence of 
certain events, as it did in ComEd‟s last rate case.  This Commission should not 
be in the position of allowing ComEd a pre-authorized recovery of expenses from 
consumers, (ratepayers) when, at this time, it does not even know what those 
expenses will be.  ComEd has not established that it is the best policy to pre-
approve the recovery of expenditures on future projects when, as is the case 
here, there has been no evidence presented establishing the potential validity 
and prudency of those expenditures.   

 
ComEd contends in its Petition for Interlocutory Review that the tariff 

language at issue is consistent with what the Commission required of it for an 
AMI pilot in ComEd‟s last rate case, docket 07-0566.  ComEd Petition for 
Interlocutory Review at 7.  This is not correct.   

 
As the joint movants pointed out in their Motion to Stay or to Strike, in 

ComEd‟s last rate case, ComEd sought Commission authorization of a tariff that 
would allow Rider recovery for an undefined program that would occur in the 
future.  This Commission rejected that proposal and it required ComEd to, 
essentially, formulate the parameters of this pilot program and then seek 
Commission approval of that program, after those parameters are established.  
And, as was set forth previously herein, in that docket, this Commission only 
allowed ComEd Rider recovery of the expenses it would incur when formulating 
that pilot program.  In rejecting a tariff that allows recovery for unspecified 
futuristic expenditures, this Commission, in effect, stated that it would not 
authorize tariff recovery of futuristic recovery of expenses to be incurred in a yet-
to-be defined project.  Yet, the tariff language here is exactly that-it seeks 
Commission authorization of projects that are not the subject of any docketed 
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proceeding and which are, therefore, totally undefined, but, which will, or may, 
occur in the future, providing that this Commission does not alter those projects.   

 
ComEd further contends that the Motion for a Stay or to Strike pointed to 

no legal flaw in ComEd‟s Petition or the Amendment thereto.  Rather, according 
to ComEd, this Motion focused upon delaying the proceeding at bar.  ComEd 
Petition for Interlocutory Review at 5.  This is simply incorrect.   

 
In their Motion, the joint movants argued, essentially, that the tariff 

language that is at issue is not supported with any evidence, thereby depriving 
the parties and this Commission of the opportunity to explore and analyze the 
rationale behind, and the reasonableness of, ComEd‟s proposal for tariff 
language allowing it to collect revenues from ratepayers, pursuant to its tariffs, for 
future stimulus proposals projects.  They averred that inserting this tariff 
language in the docket at bar renders the Commission unable to determine 
whether rider recovery of costs that are significantly modified by rider recovery, 
and that are also significantly modified by proposed stimulus projects, are 
reasonable or appropriate.  They also contended that ComEd‟s proposed tariff 
language contravenes what this Commission ordered ComEd to do in its last rate 
case.  Motion for a Stay or to Strike at 8-9; Report of Proceedings, August 17, 
2009, at 44-58.  In fact, the joint movants contended, in their Motion, and, upon 
argument, that the relief that ComEd sought in the tariff language at issue was 
not supported with the facts in ComEd‟s prefiled testimony, or, with facts alleged 
in its Petition.   

 
These are purely legal arguments.  Despite its claims that the joint 

movants presented no legal arguments, ComEd, in fact, acknowledges that the 
issues they presented are purely legal ones when it argues that, as a matter of 
law, a motion to strike a prayer for relief can only be granted when the relief 
requested is not supported by the facts.  See, ComEd Petition for Interlocutory 
Review at 5-6.   

 
ComEd further avers in its Petition for Interlocutory Review that the 

testimony supporting the tariff relief was stricken at the end of trial.  This is not an 
accurate portrayal of what occurred.  In the interest of fairness, ComEd was 
allowed to make an offer of proof at trial.  ComEd never presented such an offer 
of proof.  Instead, at the close of evidence, Counsel for the AG and Counsel for 
Metra expressed a concern about the lack of an offer of proof.  (See, e.g., Report 
of Proceedings, August 20, 2009, at 526-28.  This was resolved, by agreement 
amongst the parties, by specifying what testimony concerns the controversial 
tariff language in an offer of proof.  At no time, during those arguments, did 
ComEd object to segregating this testimony in an offer of proof.  Report of 
Proceedings, August 20, 2009, at 522-610.   

 
In fact, there is no evidence, in the record, or, in this offer of proof, 

establishing any evidentiary foundation for the factual conclusion that ComEd‟s 
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chances of securing ARRA funding would be increased with the proposed tariff 
language.  Thus, ComEd‟s averment in its Petition for Interlocutory Review that 
its “sworn statement that the Illinois stimulus is at risk absent a promptly 
established cost recovery tariff could not have been contested below and cannot 
be contested here” is a wrong statement of the law in Illinois.7  See, ComEd 
Petition for Interlocutory Review at 6.  As was stated above, ComEd is required 
by law to establish entitlement to such relief.  ComEd has supplied this 
Commission with no factual foundation to support its “need” for this tariff 
language.  Even the offer of proof does not establish such entitlement, when very 
basic rules of Illinois law regarding evidence are applied to the averments 
therein.  

 
In short, there are no facts stating how any ComEd employee came to 

know the conclusion that ComEd needs this tariff language in order to facilitate 
its ARRA funding.  As was stated above, reliance on such factually unsupported 
conclusions of fact has been deemed to be reversible error, as these 
unsupported conclusions effectively deny an opposing party of the opportunity to 
cross-examine a witness regarding the foundation for such conclusions.  See, 
e.g., Safford, 2009 Ill. App. Lexis 327 at * 21-37. 

 
 In summation, ComEd has presented no facts or law establishing that it is 
entitled to tariff language at issue, which could be interpreted as a carte blanche 
recovery from ratepayers of its future expenditures upon ARRA-funded projects 
that are not the subject of the docket at bar.  And, ARRA funding for any such 
projects is at a maximum rate of 50%, leaving ratepaying consumers to fund the 
rest of these projects.  Considering the fact that ComEd has sought ARRA 
funding for projects in the amount of $350 million, the impact upon ratepayers for 
their half of the funding of these projects is not insignificant.  The potential harm 
to ratepayers, in the form of an automatic pass-through of funds expended upon 
these projects in a tariff, is great.  And, ComEd has averred, many times, that it 
will file a Petition with this Commission seeking Commission approval of any and 
all of its future ARRA-funded projects.  ComEd can file the appropriate tariff when 
it seeks Commission approval in a docket for another ARRA-funded project.  
There is no evidence here that ComEd will be harmed by the exclusion of the 
language at issue in its tariff, or, in its Petition.  This Commission should not be 
placed in the position of approving relief, when, as is the case here, there is no 
factual basis, even after trial, for that relief.  
 
The Responses to the Petition for Interlocutory Review 
 
 Staff filed a Response to the Petition for Interlocutory Review on 
September 1, 2009.  Therein, Staff stated that, while it takes no position on this 
issue, if this Commission were to reverse the ALJ ruling, it should also direct that 
a hearing should convene regarding the propriety of the tariff language at issue.  

                                                 
7
 ComEd supplies this Commission with no law in support of this legal conclusion.   
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Such a hearing should take place, Staff maintains, on an expedited basis.  Staff 
Response at 2. 
 
 A Joint Response was filed by the AG, the AARP, the Chicago Transit 
Authority, the IIEC and Metra on September 2, 2009.  These entities were the 
Joint Movants that filed the Motion that is the subject of this Petition for 
Interlocutory Review.  Therein, the Joint Movants stated that the factual record in 
this proceeding shows clearly that ComEd did not intend to offer any factual 
support for its requested relief.  Joint Response at 2.  They asserted that ComEd 
has made it clear, in the Supplement to its Petition, and, at status hearings, that it 
would not introduce a set of facts into the record, or, respond to facts introduced 
into the record by other parties, regarding the tariff language that is at issue.  In 
fact, according to the Joint Movants, the factual record in this proceeding shows 
clearly that ComEd did not intend to offer any factual support for this tariff 
language.  Id. at 2, 4.   
 
 The Joint Movants further contended that tariffs that do not contain the 
information necessary to enable this Commission to review the rates and to 
protect consumers are unlawful.  In support, they cite Citizens Utility Board v. 
Illinois Commerce Commission, 275 Ill. App. 3d 329, 338-39 (1st Dist. 1995) and 
220 ILCS 5/9-103.  Because the tariffs that ComEd seeks to file did not specify 
the rate to be charged for the future ARRA-funded projects, or, other information 
that would enable the Commission to review rates, they concluded that the 
decision to strike the tariff language was correct.  Id. at 7.   
 
 Additionally, the Joint Movants averred, essentially, that there is no 
evidence that ComEd actually needs this tariff language in order to secure ARRA 
funding.  Id. at 8.  They maintained however, that, if this Commission reverses 
the decision to strike the tariff language, a hearing should take place regarding 
the propriety of such a request.  Id. at 9-10.   
 

 
 The instant report is being filed in accordance with 83 Ill. Adm. Code 
200.520.   
 
 
 
 
 
 
 
 
 


