
STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

COMMONWEALTH EDISON COMPANY    ) 
         ) No. 09-0263 
Petition to approve an Advanced Metering Infrastructure  ) 
Pilot Program and associated tariffs     ) 
 

RESPONSE OF THE PEOPLE OF THE STATE OF ILLINOIS, AARP,  
THE CHICAGO TRANSIT AUTHORITY, ILLINOIS INDUSTRIAL ENERGY 

CONSUMERS, AND THE NORTHEAST ILLINOIS REGIONAL COMMUTER RAILROAD 
CORPORATION, D/B/A METRA TO COMMONWEALTH EDISON COMPANY’S 

PETITION FOR INTERLOCUTORY REVIEW 
 
The People of the State of Illinois, ex rel. Lisa Madigan, Attorney General of the State of 

Illinois (“the People”), AARP, the Chicago Transit Authority (“CTA”), the Illinois Industrial 

Energy Consumers (“IIEC”), and the Northeast Illinois Regional Commuter Railroad 

Corporation d/b/a Metra (collectively “the Respondents”), by their counsel and pursuant to 83 

Ill. Admin. Code 200.520, hereby file this Response to Commonwealth Edison’s (“ComEd’s” or 

“the Company’s”) Petition for Interlocutory Review of ALJ Order Dismissing Stimulus Relief 

(“the Petition”) filed on August 25, 2009 in Illinois Commerce Commission (“ICC” or “the 

Commission”) Docket No. 09-0263.  ComEd requests that the Commission reverse the 

Administrative Law Judge’s (“ALJ’s”) ruling striking portions of ComEd’s Petition, tariffs and 

related testimony submitted by the Company in this docket.  Petition at 10.  ComEd’s 

suggestion that the award of federal stimulus grants will be threatened if the Commission 

upholds her ruling is not supported by the facts.  The ALJ’s ruling is based on sound legal 

reasoning and is supported by this Commission’s Order in ICC Docket No. 07-0566.  For the 

reasons stated below, the Commission should reject ComEd’s request and affirm the ALJ’s 

ruling.  Should the Commission conclude that the ruling was in error, the appropriate remedy is 

to permit the parties to conduct cross examination on the effect of the restored tariff language 



on the proposed pilot that is the subject of this docket prior to the issuance of a ruling in this 

docket.  

 
I. The Administrative Law Judge’s Rulings on August 17, 2009 and August 20, 2009 were 

correct because ComEd stated it would not include factual support in this docket for 
that portion of Rider AMP which would allow recovery of matching funds for federal 
stimulus projects1. 

 
The ALJ characterized the August 13, 2009 Motion to Stay/Strike as a legal motion, 

arguing that those parts of ComEd’s Petition and tariff which expanded “the scope and cause” 

of the AMI pilot beyond what the ICC contemplated in docket No. 07-0566 should be dismissed.  

Tr. at 92.  She concluded that she would grant the Motion to Strike “with respect to the petition 

and allow ComEd at trial the opportunity to have a full offer of proof.”  Tr. at 93.  ComEd fails 

to make any legal argument that the ruling was in error.  Instead, the Company offers two cases 

which it presents as the legal standard for dismissing a prayer for relief, neither of which 

directly address the situation here, and both of which support the ALJ’s ruling. 

The first case cited, Denkewalter v. Wolberg, 82 Ill. App. 3d 569, 571 (1st Dist. 1980), is 

correctly cited for the proposition that “a motion to strike or dismiss a pleading admits all facts 

well-pleaded together with all reasonable inferences which can be drawn from those facts.”  

Petition at 5-6.  The problem for the Company is that the factual record in the proceeding shows 

clearly that ComEd did not intend to offer any factual support for its requested relief which 

                                                 
1 In ComEd’s originally proposed Rider AMP, “Federal Stimulus Projects (FSPs)” refer to the 
deployments of smart grid technologies and infrastructure through projects approved in accordance with 
Rider AMP’s approval process and for which the Company obtains funds from the federal government in 
accordance with Public Law No. 111-5, The American Recovery and Reinvestment Act of 2009, enacted 
on February 17, 2009.  Smart grid technologies and infrastructure are described in Section 1301 of The 
Energy Independence and Security Act of 2007, 15 U.S.C. § 17381, which refers to the increased use of 
digital information and controls; dynamic optimization of grid operations; increased use of distributed 
resources and generation, including energy efficiency and demand response technologies; automated 
meter infrastructure; integration of “smart” appliances and dynamic pricing options; advanced electricity 
storage and peak-shaving technologies. 
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included expansion of Rider AMP to include recovery of and on federal stimulus projects 

investment.   

ComEd’s own Petition, and its direct testimony, did not include any factual support but 

instead offered conclusions on the proposed federal stimulus projects and the DOE approval 

process.  ComEd’s ARRA proposal was in fact introduced into the record by ICC Staff witness 

Peter Lazare on rebuttal testimony.  See ICC Staff Ex. 6.1.  The Company did not respond to 

either Mr. Lazare’s or ICC Staff witness Eric Schlaf’s request to address in this proceeding how 

the ARRA proposal related to the original AMI pilot approved at the end of the last rate case.  

See ICC Staff Ex. 4.0.  In fact, ComEd repeatedly made clear that factual questions related to the 

scope, cost and potential rate impacts of ARRA projects would be addressed in a separate 

docket.  See Supplement to Petition, June 24, 2009 and response on July 7, 2009; Status 

Conference, August 6, 2009, Tr. at 33; Status Conference, August 17, 2009, Tr. at 60.  

In the second case cited by ComEd, In Re Chicago Flood Litigation, 176 Ill. 2d 179, 189 

(1997), the Court held that “[t]he judge ‘must interpret all pleadings and supporting documents 

in the light most favorable to the nonmoving party. The court should grant the motion only if 

the plaintiff can prove no set of facts that would support a cause of action.’” Petition at 6.  

ComEd interprets this to mean that its sworn statements that Illinois stimulus grant awards are  

at risk absent a promptly established cost recovery tariff could not have been contested below 

and cannot be contested here.  This is an argument flawed on both factual and legal grounds.   

First, the full quote in the Chicago Flood case makes clear that this standard is addressing 

motions to dismiss for “failure to state a cause of action (735 ILCS 5/2-615 (West 1994)) or 

because the claims are barred by other affirmative matter that avoids the legal effect of or 

defeats the claim (735 ILCS 5/2-619(a)(9) (West 1994)).”  Taken together, the full quote means 

that when a prayer for relief is contested, if the plaintiff seeking that relief can prove a set of 
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facts that would support the underlying cause of action, dismissal is inappropriate.  In addition 

the Denkewalter court made clear that for the purpose of a motion to strike, conclusions of law 

or conclusions of fact unsupported by allegations of specific fact are not admitted. Id at 571-572    

In the instant docket, the ALJ ruled on a motion to strike a prayer for relief because there 

would be no factual support for that relief offered in the record upon which the Commission 

must based its decision.  220 ILCS 5/10-103 (Commission decisions must be based on 

evidentiary record).  The whole point here is that the Company made clear it would not 

introduce a set of facts into the record, or respond to facts introduced into the record by other 

parties, regarding its prayer for relief: expansion of Rider AMP to include recovery of and on 

investment in federal stimulus projects.  

Second, no party in this case has contested ComEd’s right to file a petition asking the 

Commission to approve a broad cost-recovery mechanism for federal stimulus projects.  What 

the parties dispute is whether the factual support for that request should be considered at the 

same time as the request is made.  ComEd is clear that it would prefer to separate the two 

issues, and address the tariff language (the mechanism) in this docket and the federal stimulus 

projects in another.  The ALJ properly concluded such a request was inappropriate.  As a legal 

matter the ALJ concluded that this docket, intended to address the AMI pilot authorized by the 

ICC at the end of ComEd’s last rate case, should not include a separate request for federal 

stimulus projects.  This was especially appropriate given the fact that ComEd had stated at a 

status hearing that it would be filing, within weeks, a separate petition seeking Commission 

approval for rate recovery on specific projects, which would be supported by testimony in that 

docket.  
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II. The Commission’s Order in ICC Docket No. 07-0566 and the Public Utilities Act 
Support the ALJ’s Ruling. 

 
The ALJ properly concluded that ComEd’s request in this docket to expand Rider AMP 

to permit recovery of and on investment in federal stimulus projects is not supported by the 

language of the Commission’s Final Order in Docket No. 07-0566.  In that docket, ComEd 

attempted to get Commission approval of Rider SMP, a broad rider mechanism that would 

have permitted monthly surcharges to cover a return on and of any so-called ‘smart grid” 

investment.  The Commission rejected the request, stating: 

While the Commission has the authority to approve riders, each subject 
underlying situation and design require a particularized analysis.  In this 
instance, the Commission believes that it must first determine how smart grid 
should be deployed in Illinois, and then determine whether and to what degree it 
is necessary to approve a particular cost recovery mechanism.  Lacking an 
overall goal for Illinois, Rider SMP simply promotes a project by project 
approach.  Further, although ComEd has agreed to a workshop process, it would 
still retain sole discretion in determining what projects are ultimately proposed 
to the Commission.  Similarly, without an overall plan for smart grid deployment and 
without any specific projects being proposed, the Commission does not know the extent of 
the costs and benefits involved, with the possible exception of Phase 0. The estimates of 
costs in the record have varied greatly and the estimates of benefits have been 
sporadic at best.  This lack of cost and benefit information is a problem not overcome by 
the process proposed for Commission pre-approval of specific projects. 
 

Final Order, ICC Docket No. 07-0566 at 138 (emphasis added).  Instead, the Commission 

adopted Rider SMP for the limited purpose of implementing Phase 0 of AMI deployment, 

following a six month AMI workshop process and Commission approval (the subject of this 

docket).  Final Order at 143.  In that Order, the Commission made clear it was concerned about 

approval of a broad cost recovery mechanism for smart grid technologies without proper 

review and evaluation of smart grid technology in general, and whether rider recovery of that 

investment was appropriate.  The final order noted that the results of Phase 0 will be analyzed 

by ComEd and brought to the Statewide Smart Grid Collaborative, a planning process to 
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consider smart grid policy issues in Illinois.  Id.  At the conclusion of the collaborative process, 

the Commission would open a docket to consider the adoption of specific goals and policy 

frameworks related to the deployment of a smart grid in Illinois.  Id.  At that time, “ComEd may 

file a plan for implementation and re-file its request for rider recovery of smart grid 

investments.”  Id.  Given these Commission findings, the ALJ’s ruling was sound and 

appropriate. 

The ALJ’s ruling was based on sound legal reasoning.  The Public Utilities Act (“PUA”) 

requires that the rates consumers will actually pay be included in tariff sheets on file with the 

Commission so that the public can tell what rates the utility is authorized to charge.  220 ILCS 

5/9-103.  Tariffs that do not contain the information necessary to enable the Commission to 

review the rates and to protect consumers are unlawful.  Citizens Utility Board v. Illinois 

Commerce Comm’n, 275 Ill.App.3d 329, 338-339 (1st Dist 1995)(as modified on rehearing).  ComEd 

has chosen not to present any customer rate impact information related to its proposed 

expansion of the Rider AMP tariff.   

Here, the Commission is being asked to make a ruling on a portion of a rider that they 

have no factual information about at all.  The only tariffs approved by the Commission without 

such rate impact information are not comparable to a proposed rider to recover plant 

investment in undefined smart grid technologies.  For example, the Commission may approve 

rider tariffs that recover:  1) statutorily authorized expenses, such as sewer and water company 

infrastructure investments, 220 ILCS 9-220; and 2) pass-through expenses, such as fuel, or those 

attributable to a certain customer group, such as franchise fees collected from certain 

municipalities.  See, e.g., City of Chicago v. Illinois Commerce Comm’n, 281 Ill.App.3d 617, 666 

N.E.2d 1212, (1st Dist. 1996.) (regarding franchise fees).  Therefore the ALJ’s decision to strike 

that portion of ComEd’s proposed rider and associated testimony was appropriate.    
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The PUA also requires the ICC to balance corporate interests with consumer interests.  

Abbott Laboratories, 289 Ill.App.3d at 715-716, 682 N.E.2d at 35.  The Commission cannot fulfill its 

statutory duty to balance the competing interests of stockholders and ratepayers without taking 

into account the impact of proposed rates on ratepayers.  Citizens Utility Board v. ICC, 276 

Ill.App.3d 730, 737, 658 N.E.2d 1194 (1995).  

Finally the PUA provides that a Commission order “shall be reversed if it is not 

supported by substantial evidence.”  220 ILCS 5/10-201(e)(iv)(A) (West 1994). “Substantial 

evidence” has been defined as “evidence which a reasoning mind would accept as sufficient to 

support a particular conclusion and consists of more than a mere scintilla of evidence but may 

be somewhat less than a preponderance.”  Abbott Laboratories, Inc. v. Illinois Commerce Com'n, 289 

Ill.App.3d 705, 713, 682 N.E.2d 340, 348 (1st Dist. 1997) (“Abbott Laboratories”) (citing Central 

Illinois Public Service Co. v. ICC, 268 Ill.App.3d 471, 479 [1994]).  ComEd made clear it did not 

intend to present what could be characterized as “substantial evidence” in support of its 

expanded Rider AMP as noted above.  A Commission decision that approves an expansion of 

Rider AMP to recover investment in federal stimulus projects without evidence that discusses 

what the investment in fact will be cannot satisfy the “substantial evidence” legal standard. 

 

III. ComEd’s Assertion that Federal Stimulus Project Awards Will Be Threatened By the 
ALJ’s Ruling is Not Supported by Facts. 

 
First and foremost, the Commission should reject the arguments presented by ComEd 

that failure to reverse the ALJ’s decision will threaten the award of a federal stimulus2 grant to 

ComEd.  The Company’s assertion that Commission approval in this docket or any docket 

                                                 
2 “Stimulus” refers here to funds awarded through the American Reinvestment and Recovery Act, Public 
Law No. 111-5, The American Recovery and Reinvestment Act of 2009, enacted on February 17, 2009 
(“ARRA”).  
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threatens stimulus award eligibility is simply untrue.  Instead of offering fact-based legal 

arguments, ComEd offers its opinion that the Commission should establish policy “that 

supports stimulus grants for Illinois.”  Petition at 6.  The Company argues that rejection of its 

expanded cost recovery mechanism in this docket will threaten the Department of Energy’s 

(“DOE”) award of stimulus grants to the Company.  Petition at 7.  ComEd, however other than 

these unsupported conclusions, offers no opinion except its own interpretation for why that 

would be the case, or how such an argument relates to the ALJ’s legal ruling.   

According to ComEd’s own stated expectations, the DOE decision, expected in October, 

2009, will come prior to a Commission order in either this docket (anticipated November 4th) or 

their preferred alternative (sometime in December, 2009).  The Maryland Public Utilities 

Commission, reviewing the same funding guidelines quoted by the Company in its Petition, 

concluded that “nothing in the DOE FOA3” supports the claim that approval of a cost recovery 

mechanism (in that case creation of a regulatory asset) was required for utilities to be awarded a 

grant under the FOA.4   

The Federal Energy Regulatory Commission (“FERC”) concluded the same thing when 

considering special procedures for rate recovery associated with stimulus-funded projects:  

Having considered the supplemental comments, the Commission sees no need 
for special procedures for rate recovery filings for projects that also receive 
Department of Energy grant funding.  The Department of Energy does not 
require an assurance of rate recovery as a condition for grant funding. 
Smart Grid Policy Statement, Docket No. PL09-4-000, Federal Energy Regulatory 
Commission, 128 FERC ¶ 61,060 at 156. 
 
ComEd’s assertions about what will or will not happen if its request to expand Rider 

AMP is not considered in this docket are belied by both the procedural schedule in this docket 

                                                 
3 “FOA” refers to Funding Opportunity Announcement, in this case, DOE-FOA-000058, U.S. DOE, Smart 
Grid Investment Grant Program, DE-FOA-0000058 (“Smart Grid Application”)3.   
4 In the matter of Potomac Electric Power Company and Delmarva Power and Light Company request for the 
deployment of advanced meter infrastructure, Case No. 9207, Order No. 82824, July 29, 2009, at 3. 
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and other state and federal regulatory bodies’ rulings interpreting the Department of Energy 

rules.   

 
IV. If the Commission concludes the ALJ’s ruling was in error, the appropriate remedy 

would be to conduct discovery and cross examination on the proposed federal 
stimulus projects prior to issuance of an order in this docket. 

 
The ALJ admitted that ComEd’s offer of proof in this case would not allow “entities who 

. . . had moved to strike the carte blanche tariff language an opportunity to express themselves.” 

Tr. At 584.  The ALJ noted  as an example that “normally [when] you have an offer of proof 

counsel can get up and object and participate.”  Id.  The ALJ then concluded that the “most fair 

thing to do would be to schedule a hearing” in the event of a reversal of her ruling because, if 

reversed, additional evidence would be needed.  Tr. at 598, 600.  At the status hearing held on 

the same day, ComEd informed the ALJ, Staff and other parties that it would make a filing at 

the Commission by the end of August which would present the details of the stimulus projects 

to be funded through Rider AMP.  ComEd also indicated that it would request expedited 

approval of its stimulus projects in a separate four-month proceeding (reaching a decision, then, 

in December, 2009).  The procedural schedule in this proceeding calls for an ICC decision by the 

first week in November, 2009.  

ComEd’s preferred alternative here is for the ICC to commit that the docket in which 

these issues will be raised be decided on an expedited schedule, allowing a decision prior to 

January 1, 2010.  Petition at 10-11.  There is, however, no reason for the Commission to rush 

consideration of a $350 million smart grid project.  In rejecting the original Rider SMP, the 

Commission noted that the estimate of costs in the rate case had varied greatly and the estimate 

of benefits was a problem not overcome by the process proposed for Commission pre-approval 

of specific projects.  Final Order at 138.  The Commission noted the lack of a consistent, 
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thorough and analytic approach to estimating benefits and how ratepayers would share in any 

economic benefits.  Id.  Finally, the Commission noted the concern raised by many parties that 

they would be overburdened by workshops, pre-approval dockets, earnings cap and prudence 

review dockets.  Id.  The Commission expressly contemplated a thorough review of both the 

Rider SMP as a cost recovery mechanism and any specific projects to be funded through it so 

that the Commission could be “sure that consumers are the primary beneficiaries.”  Final Order 

at 140.  A longer review will ensure that all stakeholders, particularly those participating in the 

Illinois Statewide Smart Grid Collaborative, will have an opportunity to review ComEd’s 

proposal.     

Given the fact that the Department of Energy will have already made a decision about 

funding prior to ComEd’s proposed January, 2010 ICC ruling, there is no rush to further 

expedite this filing, which involves rider recovery of some $135 million in smart grid plant 

investment.  As noted above, when faced with a similar request, the Maryland Public Utilities 

Commission flatly rejected the demand for a rushed, expedited ruling.  ComEd has presented 

no reason why such a schedule would be appropriate or necessary in that federal stimulus filing 

docket.  The Commission should specifically reject that request to limit its ability to review the 

federal stimulus rate recovery/rider request.  
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Respectfully submitted, 

The People of the State of Illinois 
by LISA MADIGAN, Attorney General 
 

 
 
Karen L. Lusson, Senior Assistant Attorney General 
Kristin C. Munsch, Assistant Attorney General 
100 W. Randolph St., 11th Floor 
Chicago, IL 60601 
Telephone (312) 814-1136 
Fax (312) 814-3212 
Email: klusson@atg.state.il.us 
Email: kmunsch@atg.state.il.us 
 
 
AARP 
 

 
John Coffman 
Attorney for AARP 
871 Tuxedo Blvd. 
St. Louis, MO 63119-2044 
Telephone: (573) 424-6779  
Email: silijon@yahoo.com 
 
 
CHICAGO TRANSIT AUTHORITY 

 
Balough Law Offices, LLC 
1 N. LaSalle St., Ste. 1910 
Chicago, IL 60602-3927 
Telephone: (312).499.0000 
Email: rbalough@balough.com 
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     ILLINOIS INDUSTRIAL ENERGY CONSUMERS 

  
Email: erobertson@lrklaw.com     
Email: ryrobertson@lrklaw.com  
 
NORTHEAST ILLINOIS REGIONAL COMMUTER 
RAILROAD CORPORATION D/B/A METRA 
 
_______________________________________________ 
Edward R. Gower 
Hinshaw & Cullerton LLP 
400 South Ninth, Suite 200 
Springfield, IL 62701 
Telephone: (217) 528-7375 
Email: egower@hinshawlaw.com 
 
 

Dated September 1, 2009  
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