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The federal stimulus proposal made by Commonwealth Edison Company (“ComEd”) 

would inject $175 million dollars into the Illinois economy.  The money, which ComEd is 

competing to obtain through the American Recovery and Reinvestment Act of 2009 (“ARRA”) 

will create jobs and help fund one of the more modern electricity grids in the world.  The 

economic and environmental importance of this initiative is beyond question.  The urgent needs 

addressed by that stimulus proposal should be a top priority for the Illinois Commerce 

Commission (“Commission”), ComEd, and the State of Illinois.   

In order for the stimulus proposal and the $175 million federal grant to be a reality, 

ComEd and Illinois must succeed in the highly competitive U.S. Department of Energy (“DOE”) 

grant process.  DOE reports that 431 applications for projects totaling $24.6 billion have been 

received for the less than $4 billion in matching funds available.1  To maximize our chances of 

success, ComEd proposed in this Docket that the Commission expand Rider AMP – the rider 

already approved to recover the costs of ComEd’s AMI Pilot – to also cover Commission-

approved ARRA projects.   As with the AMI Pilot, this tariff struck a balance that included 

Commission review, strong customer protections, and recovery of reasonable utility costs.   

                                                 
1 See, e.g., “DOE Receives 431 Smart Grid Applications, With Subsequent Deadlines Now in Question”, 

Electric Utility Week (Aug. 24. 2009), p. 3. 
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ComEd’s Verified Petition and Supplement to Petition stated these facts and explained 

why it is so critical for the Commission to provide regulatory certainty quickly.  See Verified 

Petition, ¶¶ 12, 13; Supplement to Petition, ¶ 4.  In brief, without such regulatory certainty that 

ComEd can recover its share of ARRA project costs, the DOE will be less likely to award ARRA 

funds and more likely to delay any award that it otherwise might make.  The DOE’s Funding 

Opportunity Announcement (“FOA”) put it this way:  

For projects that include the need for approvals from state, local, regional, and/or 
federal agencies, submitted Project Plans are required to include a discussion in 
the technical approach of when and how those approvals will be obtained. 
Applications should include correspondence from the relevant regulatory agency 
indicating when the approval process will begin and outlining the likely timeline.  
… 

Applicants that do not yet have regulatory approval are eligible for receiving an 
award.  Examples might include applications that require approvals for cost 
recovery or dynamic pricing tariffs.  However, DOE may withhold some or all of 
the grant funds until regulatory approval is obtained. 

FOA2 at 20.  (emph. added).   Because the funds available nationally are limited and over 300% 

oversubscribed already, delay could easily be fatal. 

Other states are already ahead of Illinois on these issues.  They have acted quickly to 

create the regulatory certainty their funding proposals need.  For example, New York and its 

Governor, David Patterson, stressed the importance of early regulatory certainty, including cost 

recovery for New York utility applicants, this way: 

“We are taking a collaborative approach to positioning New York as a leader in 
the New Economy.  I am pleased that the PSC is moving forward quickly and 
decisively to capitalize on federal stimulus funding for smart grid technology,” 
said Governor Paterson. “Now is the time to take bold new steps to prepare New 
York to lead in the creation of a new economy based on knowledge, technology 
and innovation. I’m confident New York will receive its share of ARRA funding 
for these critically important economic development projects.” 

                                                 
2 RECOVERY ACT FINANCIAL ASSISTANCE FUNDING OPPORTUNITY ANNOUNCEMENT: Smart Grid 

Investment Grant Program, FOA No. DE-FOA-0000058 (June 25, 2009).  This document is available on the Web at:  
http://e-center2.doe.gov/iips/faopor.nsf/1be0f2271893ba198525644b006bc0be/39c0d96768f2083f8525759a0068f216 
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The New York utility projects being put forth for consideration to DOE, which 
include several other energy-related federal funding opportunities, are valued at 
$825 million in total. Because federal grants will only cover up to 50 percent of 
programs costs, utilities require ratepayer funding for the remaining portion.  

The timing of the Commission’s action allows utilities to demonstrate in their 
DOE application a commitment to cover portions not covered by the federal 
grant. The expectation is that this commitment should place New York’s electric 
utilities in an advantageous position at DOE to secure a portion of the available 
competitive grants. 

Press Release, Office of the Governor of New York, Gov. Patterson Applauds PSC Approval of 

Smart Grid Projects (July 24, 2009)3 (emph. added).  New York is not alone in its vigor to show 

it’s desire for the funding.  Other states – including Ohio, Texas, Pennsylvania, Indiana, 

Oklahoma, and Oregon – have also already created a certain regulatory and cost recovery 

foundation for their stimulus proposals.  As Gov. Patterson said, the “timing of the [New York] 

Commission’s action” speaks volumes as to his state’s commitment to ARRA stimulus projects. 

In Illinois, however, we now face a serious obstacle.  Last week, the Administrative Law 

Judge (“ALJ”) concluded that she could not promptly address ComEd’s ARRA tariff proposal in 

this Docket because it was not one of the issues that the Commission ordered be addressed here 

in ComEd’s last rate case.  Transcript (“Tr.”) at 81, 96.  She, therefore, struck the relevant 

portions of ComEd’s Petition and the proposed tariffs before hearing, effectively dismissing the 

issue from the Docket.   

ComEd respectfully submits that the ALJ’s ruling was legally erroneous and if not 

reversed will create bad policy for the state of Illinois.  As a matter of policy, the Commission 

should take the issue up in this Docket and establish a clear path for approval and cost recovery 

of ARRA projects.  Given the critical timing of regulatory approval, it should not defer 

approving a tariff that clearly indicates Illinois’ support, provides for cost recovery, and 

                                                 
3 This document is available on the Web at: http://www.ny.gov/governor/press/press_0724092.html. 
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establishes a definite framework for project approval.  The Commission clearly has the authority 

to direct that these critical issues be addressed now, in this Docket. 

In contrast, the ALJ applied an incorrect standard to the facts supporting ComEd’s 

Petition and misunderstood the effect on this Docket of the Commission’s Order in Docket No. 

07-0566.  In particular, the Order in Docket No. 07-0566 does not prohibit considering here 

whether ComEd’s approved AMI rider can also help secure millions of dollars of federal funds – 

funds that were not even contemplated when Docket No. 07-0566 was decided.       

For these reasons, ComEd, pursuant to Section 200.520 of the Commission’s Rules of 

Practice (83 Ill. Admin. Code §200.520), submits this Petition for Interlocutory Review.  The 

Commission should direct that ComEd’s proposal for a tariff mechanism applicable to ARRA 

projects be addressed on the merits in this Docket.  Alternatively, if the Commission does not so 

direct, then ComEd requests that the Commission commit to an expedited schedule in a future 

ARRA docket that would allow the Commission to rule on a proposed tariff prior to the 

beginning of 2010.     

I. Short Statement of Facts 

ComEd filed its Verified Petition initiating this Docket on June 1, 2009, after a six month 

comprehensive stakeholder workshop process that included a review of the major components of 

ComEd’s filing.  The Petition sought:  approval of ComEd’s AMI Pilot, expansion of the AMI 

Pilot to include AMI customer applications, and expansion of Rider AMP to include  ComEd’s 

ARRA stimulus proposals.  Petition, ¶¶ 3-5, 11, 14.   The Petition emphasized the importance of 

prompt regulatory action.  It stated that prompt approval “will position Illinois to take advantage 

of federal funding available through the” ARRA (id. at ¶ 12) and explained why the Commission 

should not delay.  “[W]aiting to approve a mechanism … at the state level until the proposals 
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themselves are fully developed would compromise ComEd’s ability to secure funding for 

projects that benefit Illinois customers.  Indeed, in the absence of an established tariff mechanism 

to propose and consider potential stimulus projects, the ability to access federal funds will be 

severely impaired.”  Petition, ¶ 13.  ComEd reaffirmed the importance of quickly establishing a 

clear tariffed path for Commission review and approval of ARRA proposals in its June 24, 2009 

Supplement to its Petition (¶ 4). 

Testimony concerning ComEd’s Petition, including the stimulus proposal, was received 

over the next 2½ months.  On August 13, 2009, less than a week before the evidentiary hearing, 

the AG and others filed a motion (“Motion”) to stay the entire Docket or, in the alternative, to 

strike all stimulus-related issues.  The Motion pointed to no legal flaw in the Petition, but instead 

argued that the stimulus filing could swallow up the AMI Pilot and that “judicial economy” 

favored delay.  Motion, pp. 1, 7-8.  On August 17, the ALJ struck the portions of ComEd’s 

Petition and proposed tariffs embodying its ARRA proposal, effectively dismissing the issue 

before hearing.  Tr. at 81, 96.  The ALJ denied the stay and also made clear that she was not 

striking any testimony.  Tr. at 93-94.  On August 20, however, after the hearing, she reconsidered 

that ruling and struck the testimony as well.  Tr. at 601-602.  The ALJ made clear that she ruled 

on purely legal grounds.  Tr. at 81, 88.  She stated that the Commission’s Order in Docket 

No. 07-0566 did not allow ComEd to raise the issue in this docket.   

II. Standard of Review 

This Petition for Interlocutory Review properly raises legal and policy issues.  Legally, a 

motion to strike a prayer for relief and dismiss it from the case can only be granted if the relief 

could not be granted on the facts as stated by ComEd.  “A motion to strike or dismiss a pleading 

admits all facts well pleaded together with all reasonable inferences which can be drawn from 
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those facts.”  Denkewalter v. Wolberg, 82 Ill. App. 3d 569, 571 (1st Dist. 1980).  The judge “must 

interpret all pleadings and supporting documents in the light most favorable to the nonmoving 

party.  The court should grant the motion only if the plaintiff can prove no set of facts that would 

support a cause of action.”  In Re Chicago Flood Litigation, 176 Ill. 2d 179, 189 (1997).  In other 

words, for purposes of considering the dismissal, ComEd’s sworn statements that Illinois 

stimulus is at risk absent a promptly established cost recovery tariff could not have been 

contested below and cannot be contested here.   

Moreover, the Commission – which reviews an order dismissing a claim for relief de 

novo (id. at 187) – is responsible for establishing sound ratemaking policy.  The Commission 

should make clear that its decision in Docket No. 07-0566 does not bar including under the 

established Rider AMP a mechanism to also cover ARRA-funded projects.  The opportunity to 

gain hundreds of millions of dollars of federal funds did not exist when the Commission decided 

Docket No. 07-0556 and that order certainly does not foreclose the Commission from taking 

advantage of that opportunity now.  Instead, the Commission should declare that Illinois, like 

New York and others, will follow a timeline that allows its “utilities to demonstrate in their DOE 

application a commitment to cover portions [of the project cost] not covered by the federal 

grant.”  Patterson, supra.     

III. The Commission Should Establish Policy  
That Supports Stimulus Grants for Illinois 

The Commission has the authority and discretion to consider in this Docket how efforts 

to secure federal stimulus dollars should be reviewed and how the costs of such efforts should be 

recovered.  The Commission has the right and responsibility to consider and approve lawful 

policies and tariffs that promote economic growth, environmental quality, and service reliability.  

ARRA-funded grid modernization projects can deliver all those benefits to Illinois. 
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ComEd sought approval in this docket of a tariff mechanism under which the 

Commisssion would review specific ARRA projects and, if approved, the costs of those projects 

would be passed through Rider AMP.  The mechanism is consistent with that approved by the 

Commission for ComEd’s AMI pilot in Docket No. 07-0566.  Commonwealth Edison Co., ICC 

Docket No. 07-0566 (Sept. 10, 2008) at 138-140.  Like the existing Rider AMP, the proposed 

ARRA process would include Commission review of the reasonableness of any costs actually 

incurred and the same Commission-approved earnings cap to guard against over-recovery.  

Petition, Att. 1 at ILL. C.C. No. 10, 1st Rev. Sheet No. 226. 

Approval In This Docket Will  
Give Illinois Special Consideration 

ComEd proposed that the tariff be considered in this Docket because prompt action “will 

position Illinois to take advantage of federal funding available through the” ARRA.  Petition, 

¶ 12.  The ARRA itself gives preference to activities “that can be started and completed 

expeditiously.”4  While no project can exceed 3 years, DOE stated a clear preference for projects 

that can be completed in a shorter period,5 and incorporated that preference into its program and 

policy factors.  Indeed, the DOE stated that it intended to give special consideration to projects 

that promoted the objectives of ARRA “in a expeditious manner,”6 and expressly reserved the 

right to select applications of lesser merit if those applications advanced DOE preferred policies, 

one of which is that it can be accomplished sooner than the three-year maximum period.7  The 

FOA is heavily oversubscribed and competition among utilities and states for the limited funds is 

intense.  Those states and projects that can demonstrate fewer hurdles will have a distinct 

                                                 
4 ARRA, Division A, Section 1602.   
5 FOA, p. 12. 
6 Id. at 6. 
7 Id. at  42. 
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competitive advantage.  “[I]n the absence of an established tariff mechanism to propose and 

consider potential stimulus projects, the ability to access federal funds will be severely 

impaired.”  Petition, ¶ 13. 

The fact that the availble ARRA funds may be entirely exhausted before delayed projects 

can ever be considered compounds that risk further.  DOE recognized that one of the issues that 

could potentially delay a project was the need for regulatory approval.  While DOE did not 

require that an applicant have regulatory approval prior to receiving an award, DOE did require 

applicants to include in their Project Plans a discussion of when and how any necessary 

regulatory approvals would be obtained and stated that “DOE may withhold some or all of the 

grant funds until regulatory approval is obtained.” 8  Becuase the grants are so oversubscribed, if 

funds are withheld pending regulatory approval, there is no guarantee that those funds will 

continue to be available when that approval is finally obtained.  To respond to this risk, ComEd 

was able to state in its DOE applicataion that the Commission had established a 6-month 

schedule for this Docket, including the projected November decision date for the relief ComEd 

sought here.  In the belief that the Commission would consider a pro-stimulus policy and tariff 

mechanism in response to ComEd’s Petition, ComEd also stated that it would be filing later this 

month a request for approval of specific stimulus projects.  This timeline should not be disturbed.  

“[W]aiting to approve a [tariff] mechanism … until the proposals themselves are fully developed 

would compromise ComEd’s ability to secure funding for projects that benefit Illinois 

customers.”  Petition, ¶ 13. 

Others may argue that ComEd can and should wait to raise tariff and policy until its files 

its petition seeking approval of the specific stimulus projects – a filing now planned for about 

                                                 
8 Id. at  20. 
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August 31.  It is true that legally ComEd could do that, but it doesn’t make sense.  Deciding the 

issues now answers the open questions; postponing the issues only prolongs the period in which 

Illinois has no clear stimulus policy.  Just as with the AMI Pilot, regulatory certainty is provided 

by approving the tariff mechanism for review of specific projects and cost recovery for approved 

projects.  Establishing the certainty is even more critical here.  There is no deadline on ComEd’s 

stimulus plan filing and parties may want several months to litigate the issues. The DOE’s 

stimulus schedule does not afford that opportunity.  Indeed, if the Commission does decide to 

decide to examine these issues in the later docket, it should make clear now that the docket must 

be decided by year end.  Moreover, t he Commission has before it in this Docket ComEd’s direct 

testimony, Staff and Intervenors’ direct and rebuttal testimony, and ComEd’s rebuttal testimony.  

No party was denied a right to submit evidence on the stimulus tariff.  Prefiled testimony was 

complete before the ALJ dismissed the issue.  Some parties may claims that they were “denied” 

the ability to cross-examine witnesses on this subject, but the ALJ made clear that she did not 

restrict any parties ability to cross examine witnesses (Tr. at 557-58, 593-94) and any confusion 

was the product of the Motion itself (Tr. at 90, 593-94, 604-05).  Moreover, if more cross 

examination were needed, the remedy would be for ALJ Sainsot to immediately allow the 

additional cross-examination without delaying the schedule – as the ALJ herself suggested (Tr. at 

602- 603). 

IV. The Commission Should  
Correct The Legal Error 

ComEd’s Petition and proposed ARRA tariff amendment were stricken on the erroneous 

grounds that such relief was legally barred by the Commission’s Order in Docket No. 07-0566.  

In fact, the Order in Docket No. 07-0566 expressly approved a tariff providing for subsequent 

filing and review of an AMI Pilot and established, in advance of the docket in which project 
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approval would occur, a detailed cost recovery tariff.  That is the same approach ComEd now 

proposes for ARRA projects.  It is true that the Order also denied ComEd’s request that such a 

mechanism also apply to all Smart Grid investments, but nothing even in that part of the Order 

prohibited ComEd from asking the Commission in this docket to expand Rider AMP.  The 

Order’s language contains no such prohibition.  Nor should it be implied.  The present 

opportunity to acquire hundreds of millions of dollars of federal funds did not even exist when 

the Commission decided Docket No. 07-0556.  ARRA had not even been proposed.  The 

Commission simply could not have intended that its 2008 Order in Docket No. 07-0566 would 

foreclose a future proposal to handle ARRA projects in the same manner as the AMI Pilot.  

Moreover, an ALJ cannot lawfully bar ComEd from asking the Commission to approve a tariff 

for ARRA recovery.  Under Article IX of the Public Utilities Act, that decision, if it is to be 

made, should be made on the merits by the Commission.   

V. Conclusion 

For the reasons stated herein, the Commission should reverse the ALJ’s ruling striking 

portions of ComEd’s Petition and tariffs, and related testimony.9  The ARRA is a unique 

opportunity for Illinois and the Order in Docket No. 07-0566 does not stand in the Commission’s 

way of maximizing that opportunity.  The Commission should reinstate the stricken pleadings, 

proposed tariffs, and testimony and direct the ALJ to proceed on the schedule already 

established.  If supplemental cross examination is required, that cross-examination should also 

occur without altering the current schedule.  In the alternative, and if the Commission does not 

reverse the ALJ, ComEd requests that the Commission commit that the docket in which these 

                                                 
9 The specific testimony stricken by the ALJ and designated by ComEd as an offer of proof was identified 

by the parties at the hearing on August 20.  It has either already been filed on eDocket or was physically marked on 
printed testimony on the 20th and tendered to the ALJ for entry into the record.  Tr. at 567-68, 611-12.  As noted 
above, however, ComEd does not rely on any portion of the offer of proof to support this Petition. 
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issues will be raised will be decided on an expedited schedule allowing a decision prior to 

January 1, 2010.   
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