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OPPOSITION OF COMMONWEALTH EDISON COMPANY  
TO MOTION TO STAY PROCEEDINGS  
OR IN THE ALTERNATIVE TO STRIKE 

Commonwealth Edison Company (“ComEd”) opposes the motion (“Motion”) filed on the 

eve of trial by the Illinois Attorney General (“AG”) and others (collectively “the Movants”) to 

stay this proceeding “until [ComEd] supplements its original petition … with testimony 

supporting its proposed American Recovery and Reinvestment Act of 2009 (‘ARRA’ or 

‘stimulus’) projects for which the Company seeks funding through Rider AMP and AMP-CA.”  

Motion at 1.  In the alternative, the Motion requests that the Administrative Law Judge (“ALJ”) 

strike those portions of ComEd’s pleadings, proposed tariffs, and testimony that “reference 

recovery of and a return on investment expenditures related to the Company’s stimulus projects.”  

Motion at 2.  The Motion urges the ALJ to make this decision before hearing, before briefing, 

and before consideration of the issue by the Commission. 

In essence, the Motion continues to argue, as the AG did in opposing ComEd’s filing of 

the Supplement to its Petition, that the Illinois Commerce Commission (“Commission”) should 

not consider a mechanism to allow cost recovery of subsequent Commission-approved ARRA-

related investments unless also ComEd proposes, details, and supports the particular subsequent 

investments in the same docket.  The Motion should be denied, in short, because: 

 It rests on incorrect factual allegations.  ComEd’s ARRA filing with the Department of 

Energy (“DOE”) does not change the scope of what is being sought in this Docket at all.  
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ComEd’s intention to file this request and to file a subsequent request for Commission 

approval of further work to be funded by ARRA grants has been clearly stated for 

months.  All that is being requested in this Docket is what was sought in the Petition. 

 Its premise is legally incorrect.  It is not unlawful for the Commission to consider and 

approve a cost recovery mechanism under which subsequent projects are reviewed by the 

Commission.  The Commission has done so often in the past, include with respect to the 

very AMI Pilot also at issue in this Docket. 

 It seeks to usurp the Commission’s right to consider evidence and make policy.  Whether 

the Commission should approve a cost recovery mechanism for subsequent ARRA 

projects is an ultimate issue for the Commission to determine.  The Commission should 

make that decision based on evidence on that issue, taken at a hearing.  The Motion 

would both keep that evidence from the Commission and take the ultimate decision away 

from the Commission.  If the Motion is granted, ComEd’s request for an advance cost 

recovery mechanism effectively will be denied – without and hearing and without a 

Commission vote.   

 Granting a stay would also eliminate any opportunity for the Commission to render a 

timely decision that would allow the AMI Pilot to proceed next year, consistent with the 

Commission’s Order in ICC Docket No. 07-0566. 

I. Standards for Evaluating the Motion. 

Parties seeking a stay bear the burden of proving adequate justification for it.  A.J. v. 

Illinois, 269 Ill. App. 3d 824, 830 (1st. Dist. 1994).  The Movants must present a substantial case 

on the merits and show that the balance of the equitable factors weighs in favor of granting a 

stay.  Id.; Stacke v. Bates, 138 Ill. 2d 295, 309 (1990)  
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Here, moreover, the consequences of striking or staying the request for approval of a 

funding mechanism for ARRA supported projects would be to both effectively deny ComEd the 

relief it is seeking without a hearing and without the Commission weighing the evidence.  Under 

such circumstances, any factual dispute should be resolved, for purposes of this Motion, in 

ComEd’s favor, just as it would had the Movants had used the word “dismiss” the ARRA related 

prayers for relief instead of “strike.”   

Finally, ComEd could locate no case where a court’s or an agency’s power to “sever” or 

“consolidate” actions was accepted as a grounds to eliminate consideration of relief until a 

future, as yet unfiled, action.  Moreover, even if the Movants could make a proper factual case, 

under Illinois practice “an action may be severed, and actions may be consolidated, as an aid to 

convenience, whenever it can be done without prejudice to a substantial right. ( 735 ILCS 5/2-

1006 (West 1992).)”  Pickering v. Owens-Corning Fiberglas Corp., 265 Ill. App. 3d 806, 811 

(5th Dist. 1994) (emphasis added). 

II. Movants’ Factual Premises Are Wrong.   

Movants’ central claim is this: 

Principles of judicial economy and efficiency, the Commission’s legal obligation 
to build a full and complete record for its decisions, and the terms of the 
Commission’s order in ICC Docket No. 07-0566 support a stay in the instant 
proceeding until such time as ComEd can present evidence detailing the projects 
to be funded by Rider AMP.  The parties in this proceeding now know that if 
ComEd’s federal stimulus application is approved it will significantly alter the 
pilot and revenues to be collected under the proposed Rider AMP and AMP-CA. 

Motion at ¶15.1 

                                                 
1 In fact, Rider AMP-CA is the end user rates for the customer applications experiments 

included in the AMI pilot.  It is not a vehicle to collect ARRA project costs.   
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Movants’ claims are misplaced and wrong.  ComEd’s AMI Pilot and its request for 

approval of the Pilot in this case are in no way conditioned on the receipt of federal funds 

pursuant to ComEd’s ARRA Application.  No changes to Rider AMP, as proposed by ComEd in 

the Petition, are required as a result of the ARRA application.  Moreover, ComEd has requested 

no changes to the additional findings requested of the Commission.  The only way that success in 

that application would affect revenues collected pursuant to the proposed Rider AMP with 

respect to the Pilot is that it would reduce those amounts since federal revenues would be used to 

offset ComEd costs.  See Hemphill Reb., ComEd Ex. 8.0, at 7-8. 

The Commission’s ability to compile the necessary record for rendering a decision on 

ComEd’s request in this case is also unimpaired by the ARRA Application.  ComEd has 

presented detailed evidence concerning how proposed Rider AMP operates and, most 

importantly, why it is imperative for the Commission to approve that cost recovery mechanism 

in advance of the consideration of particular projects.  Furthermore, ComEd is not arguing for 

any relief in this Docket based on the specifics of any particular ARRA-funded project other than 

the fully described and supported AMI Pilot itself.  ComEd, rather, has sought from the 

beginning of this Docket for approval of a cost recovery rider for ARRA projects that the 

Commission will review – and must approve before cost recovery can occur – in the future.  

Ironically, it is the staying or striking this portion of the case that would prevent the Commission 

from hearing and acting on evidence.  

The unverified factual claims in the Motion, are, moreover, not made in a vacuum.  There 

is actual evidence in the record on the relevant issues, and on most, ComEd’s evidence is 

unrebutted.  That evidence was submitted, in part, in response to the testimony of Staff witness 

Dr. Eric Schlaf, who recommended: 
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… that ComEd explain in its rebuttal testimony how the plan outlined in its 
[ARRA Application] aligns with the Commission’s order in Docket No. 07-0566. 
The Company should also explain the effect (if any) a successful application to 
the Department of Energy would have on the cost and size of the pilot. ComEd 
should also include in its rebuttal testimony an explanation of any other aspects of 
the pilot that would change if ComEd secures federal funding. 

Schlaf Reb., Staff Ex. 4.0, at 2-3.   

In response, Dr. Ross Hemphill provided the following testimony.  Because it relates 

directly to the incorrect claims made in the Motion, ComEd believes that it would be helpful to 

quote directly from that testimony here.  Dr. Hemphill testified: 

B.  Relationship of the AMI Pilot and ARRA Funding Proposals 

Q. Has ComEd proposed a broader Smart Grid initiative to the federal 
governments? 

A. Yes.  On August 6, 2009, ComEd filed with the DOE an application for 
funding under the ARRA (“ARRA Application”) for a series of programs 
generally entitled the Chicago Area Smart Grid Initiative (“CASGrid”).  
The ARRA Application and the DOE “Funding Opportunity” under which 
ComEd filed it offers the chance for ComEd to receive up to $175 million 
dollars of federal funds to support, on a 1-1 matching basis, $350 million 
of Smart Grid investments.  A copy of the body of this application was 
attached to the rebuttal testimony of Staff witness Peter Lazare (Staff Ex. 
6.0) as Attachment A thereto.   

Q. Staff witness Dr. Eric Schlaf (Staff Ex. 4.0) has inquired how the 
CASGrid proposal aligns with the Pilot proposal made in this Docket and 
with the Commission’s Order in Docket No. 07-0566.  How do the 
activities proposed in ComEd’s ARRA Application relate to the AMI Pilot 
at issue here? 

A. ComEd’s ARRA Application seeks federal matching funds for AMI Pilot 
activities as well as funding for additional types of Smart Grid investment 
and subsequent AMI-related work that would be undertaken if the 
Commission approves it.  That additional work for which federal funding 
is sought includes installation of additional AMI meters and IHDs, a 
broader test of dynamic pricing rates to be informed by the initial results 
of the AMI pilot, a broader test of municipal and community involvement, 
and a suite of distribution automation and grid monitoring activities.  That 
is why, as Dr. Schlaf notes, ComEd’s ARRA Application seeks federal 
funding support for a total of about 320,000 AMI meters and for a 
deployment of AMI customer applications beyond that proposed in the 
pilot.  (Staff Ex. 4.0, lines 40-42).   
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Q. Does that mean that the ARRA Application changes or expands the scope 
of the AMI Pilot that ComEd seeks approval of in this Docket? 

A. No.  The ARRA filing does not change the AMI Pilot that ComEd seeks 
approval of in this Docket.  As I and ComEd’s other witnesses have 
testified, the pilot proposal specified in our June 1st filing includes the 
deployment of approximately 141,000 meters, the associated meter data 
management and communications infrastructure required for those meters 
to function and integrate with ComEd’s other systems, some 5,800 in-
home devices (“IHDs”), and a rigorous behavioral evaluation of five 
alternative experimental rate designs.  ComEd is prepared to proceed with 
aspects specified in that pilot if the Commission approves it and the Riders 
AMP and AMP-CA, as proposed, regardless of the outcome of ComEd’s 
ARRA Application.  The AMI Pilot stands on its own merits and the 
Commission should approve it. 

Q. Dr. Schlaf also testifies that it “appears … that ComEd is proposing to 
expand the pilot from 141,000 meters to approximately 320,000 meters” 
(Staff Ex. 4.0, lines 40-41), which he notes is greater than the 200,000 
conditionally approved in the Commission’s Order in Docket No. 07-
0566.  Dr. Schlaf also states that it “appears that ComEd may also 
significantly expand the size of the customer applications portion of the 
pilot.”  (Id., lines 41-43).  Is Dr. Schlaf correctly interpreting the ARRA 
Application? 

A. No.  As I stated, the ARRA Application is an effort to secure federal funds 
for qualifying proposed projects.  ComEd is not proposing to increase 
either the number of AMI meters in the technology pilot or the size of the 
proposed customer application experiment.  Any increase in the number of 
meters above the approximately 141,000 proposed in this docket (and, 
therefore, also above the 200,000 already addressed by the Commission) 
and any increase in the size of the customer applications pilot would be 
the subject of a future filing for Commission approval under Rider AMP.  
That request would stand on its own merits. 

Q. Given the apparent past confusion on this subject, is there an easy way for 
the Commission to distinguish between activities that are part of the Pilot 
and the broader range of activities for which ComEd sought federal 
funding? 

A. Yes.  I have prepared a chart, which appears below, that illustrates this.  
This chart lists the major components of the CASGrid proposal made to 
the DOE in three areas, AMI Technology, AMI Customer Applications, 
and Distribution Automation.  The specific activities highlighted in green 
represent the AMI Pilot that ComEd asked to be approved in this Docket.  
It is the same proposal that ComEd sought approval of in its original 
Petition.  The additional projects highlighted in yellow simply represent 
other aspects of CASGrid.   
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How ComEd’s AMI Pilot Fits Into The  
Chicago Area Smart Grid Initiative 

AMI Meter  
Technology 

AMI Customer  
Applications 

Distribution  
Automation 

• 100K AMI meters  
(I-290 Corridor) 

• Pilot five different dynamic 
rate designs 

• 700 advanced distribution 
automation switches 

• 10K AMI meters  
(Elgin) 

• ~ 5800 IHDs used for rate 
design pilot 

• CVR on 20 distribution 
feeder circuits 

• 30K AMI meters  
(Chicago) • 4 Intelligent Substations 

• 500 AMI meters  
(Tinley Park) 

• Rigorous randomized study 
of 24 combinations of 
dynamic pricing designs & 
customer technologies 

• Fiber ring backbone 
installation 

• MDMS for AMI meters  • SCADA expansion 

• 120K AMI meters (I-290) 
• AMI communication network 

integration 

• 60K AMI meters (Chicago) 

• Full urban pilot of 
concentrated community-
based deployment of energy 
efficiency services  

•  

• Broader (>50K customers) 
dynamic rate pilot (based in 
part on initial results of AMI 
pilot)  

•  • 50,000 additional IHDs  
 

Q. Why was the AMI Pilot work included in the CASGrid funding proposal made to 
the federal government? 

A. By including the AMI Pilot in the ARRA Application, ComEd was able to 
seek a federal contribution to the cost of the Pilot. 

Q. Why did ComEd also seek federal funding support for a broader set of activities 
than are included in the Pilot? 

A. The funding available under ARRA represents a unique and 
unprecedented opportunity for Illinois to obtain up to $175 million in 
federal funds for beneficial grid modernization projects in northern 
Illinois.  However, there is a limited pool of money – approximately $3.5 
billion – available nationally and there are literally hundreds of applicants 
proposing projects having a total cost of many, many times that available 
funding limit.  Projects proposed for Illinois, like ComEd’s, are in direct 
competition with other proposed projects in other states.  The funding that 
any applicant can compete for and potentially receive is also limited by the 
scope of its own application.  Moreover, the opportunities to submit to 
DOE applications for ARRA program funding are limited.  As a practical 
matter, if ComEd had not sought funding for the broader CASGrid 
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program now, that opportunity would have been lost, perhaps forever.  It 
is, therefore, in all of our interests for ComEd to have applied for funding 
the most comprehensive range of credible, qualifying projects by both 
maximizing the opportunities for program funding and maximizing the 
total funding that could be received. 

Q. How would a successful award under ARRA impact the AMI Pilot? 

A. If programs included in the AMI Pilot are funded under ARRA, then the 
cost of that aspect of the Pilot would be reduced to ComEd and, to that 
extent, it would also reduce the costs that would be passed through Rider 
AMP.   

Q. Does the fact that ComEd has sought partial federal funding for work included in 
the AMI Pilot change the need for Commission action in this Docket? 

A. No.  ComEd still needs approval of the Commission to proceed with the 
proposed AMI and customer applications pilot and still needs Commission 
approval to make the required amendments to Rider AMP and to place 
Rider AMP-CA into effect.  Indeed, ComEd’s ARRA Application 
identifies Commission approval in this Docket of the AMI Pilot and Rider 
AMP as a required regulatory approval.  Moreover, even in the event that 
ComEd’s ARRA Application were granted in full, the federal grants 
received could not cover more than 50% of ComEd’s Pilot costs and 
ComEd will have to commit to fund the Pilot before it can receive ARRA 
funds.  As ComEd has stated before, we cannot make that commitment 
without Commission approval of the Pilot under Rider AMP, especially 
because some parties are actively (if wrongly) questioning the Pilot’s 
wisdom and prudence.   

Hemphill Reb., ComEd Ex. 8.0 at 6-11 (footnote omitted).  There is, in short, no factual 

justification to stay these proceedings or to strike any of the material from the record, and strong 

factual reasons to proceed to approve a mechanism for rider recovery of ARRA costs.   

III. ComEd’s Request is Lawful and  
The Commission is Entitled to Consider It  

The Movants make no express argument that anything in ComEd’s request of relief is 

unlawful.  There is good reason for that:  Illinois law does not prevent a utility from asking the 

Commission to establish in advance a rider to allow it to recover a defined set of costs in advance 

of those costs, or the events that trigger them, occurring or being reviewed by the Commission.  

Indeed, there are numerous examples of the Commission approving just such a rider, e.g., riders 
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for the recovery of the costs of non-standard facilities that municipalities may require (see, e.g., 

ComEd’s Rider LGC – Local Government Compliance Adjustment, Ill. C.C. No. 10, Orig. Sheet 

No. 253 et seq.), riders for the recovery of the costs of future line extensions (see, e.g., ComEd’s 

Rider DE – Distribution System Extensions, Ill. C.C. No. 10, Orig. Sheet No. 269 et seq.), or 

riders for the recovery of future environmental expenses (see, e.g., ComEd’s Rider ECR – 

Environmental Cost Recovery Adjustment, Ill. C.C. No. 10, Orig. Sheet No. 240 et seq.).2    

Indeed, the Commission in its Order in ComEd’s last rate case, Docket No. 07-0566, did exactly 

what the Movants now say should not be done.  There, the Commission approved, in advance of 

the particular project review, a rider for the recovery of the AMI pilot capital costs.  Here, 

ComEd asks for the approval of the same type of rider for ARRA projects. 

The Movants’ claims of administrative economy are equally erroneous.  The instant case 

will no more be duplicative of the future ARRA project approval docket than the instant 

proceeding’s review of ComEd’s AMI Pilot was duplicative of ComEd’s last rate case.  

Moreover, “efficiency” may be one ground to consider when electing to “sever” or “consolidate” 

pending cases.  However, there is no other docket pending and no ARRA project approval 

docket can be filed before late this month, and even then it would be on a schedule that would 

effectively deny ComEd relief.   

Movants also fail to mention that a stay of this proceeding would make it impossible for 

ComEd to implement AMI on the time schedule envisioned by the Commission or discussed by 

the parties during the AMI and Statewide Smart Grid workshops.  The testimony and hearing 

schedule to which all parties agreed, but which the Movants are now trying to disrupt, was 

premised in large part on the fact that a final order was required in November.  Moreover, 

                                                 
2 The citations are to the ComEd riders.  Other utilities have similar tariffs. 
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granting a stay would knock ComEd and its vendors off the operational schedule needed to 

ensure the installation of the equipment before “non-winter” 2010 load season.  In addition to 

meeting the Commission’s schedule, staying on that schedule and getting the meters in and 

operating before the summer of 2010 is critical for the evaluation of aspects of the Pilot 

associated with avoided energy purchases, uncollectibles, outage restoration confirmation, and 

possible customer benefits from daily energy information.   

IV. The Motion Is An Improper Effort to  
Remove Portions of ComEd’s Petition from  
Timely Consideration by the Commission. 

As with the AG’s prior effort to deny filing of ComEd’s Supplement to its Petition, this 

Motion is an effort to effectively deny substantive relief sought by Petition without meeting the 

burdens of a Motion to Dismiss, and to do so before the Commission has a chance to take and 

consider the evidence. 

At base, the Motion reflects Movants’ disagreement with using a rider as a mechanism to 

recover the costs of Commission-approved ARRA projects and to limit ComEd’s risk of being 

denied cost recovery based on after-the-fact arguments made in future rate cases.  At stake here 

is ComEd’s effort to secure $175 million of federal matching funds, currently pending before the 

DOE in a highly competitive nationwide selection process, that the record shows may be at peril 

in the absence of a mechanism like Rider AMP.  The Movants have the right to air their 

contentions and to have the Commission hear and decide them.  What they do not have is the 

right to prevent ComEd from timely presenting its Petition and supporting evidence to the 

Commission or to prevent the Commission for hearing and considering that evidence in time for 

it to make a difference to the DOE. 

The Motion should, therefore, be denied.   
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