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NOW COME the various landowner and farmer Intervenors in the above-referenced 

cause who throughout these proceedings have been jointly referred to for convenience purposes 

as “Pliura Intervenors”, by and through their attorneys, Thomas J. Pliura, and Livingston, Barger, 

Brandt & Schroeder, and pursuant to 83 Ill. Adm. Code Section 200.880 and 220 ILCS 

5/10-113(a), respectfully submit this Application for Rehearing of the Illinois Commerce 

Commission’s Final Order of July 8, 2009 in the above-referenced docket.     

INTRODUCTION 

 With all due respect to the Illinois Commerce Commission and its diligent efforts to 

render a Final Order in this complex and highly contested matter, Pliura Intervenors must 

respectfully take issue with two findings of the Final Order which are not supported by the 

Record.  Firstly, Enbridge Pipelines (Illinois) L.L.C. (“Enbridge Illinois”) is the sole applicant to 

this petition. The record is devoid of anything other than a vague representation by Enbridge 

Illinois that it will receive financial support from its parent, Enbridge, Inc.  Thus, Enbridge 

Illinois has failed to demonstrate that it possesses the fitness, willingness and ability to proceed 

with the proposed project.  Secondly, the record does not support a public need or public benefit 

discrete to the proposed project.     

ARGUMENT 

1. On the Fitness, Willingness and Ability of the Applicant 

Fundamental to every application, the Commission must make a determination that the 

applicant or applicants are fit, willing and able to carry out the proposed project.  This 

determination is not perfunctory and can not be presumed on the basis of reputation.  Further, 

this determination must be evidence based, not based upon unsupported assertions of the 

Applicant, itself.  No party to the application has disputed the necessity for the Record to clearly 
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support the fitness, willingness and ability of an applicant to carry out the proposed project.  On 

this point, there is no dispute.  In the instant case, therefore, the Record must support, beyond the 

mere assertions of the Applicant, that Enbridge Illinois is fit, willing and able.   

The Final Order makes a finding that the sole applicant, Enbridge Illinois, is fit, willing and 

able to carry out the proposed pipeline project.  However, there is no dispute that the Record 

contains no evidence whatsoever of the financial status of the Applicant.  To the instant parties’ 

knowledge, it is unprecedented in the history of the Illinois Commerce Commission that a 

project of this type would be approved without requiring the lone applicant to submit a financial 

statement, cash flow statement, asset schedule or any other audited and verified indication of its 

ability to carry out the project.  

Here, the Commission has relied upon Staff’s determination that Enbridge Illinois is fit, 

willing and able, based entirely on the financial position and experience of its parent, Enbridge, 

Inc., and its other affiliates.   This position is based upon the assumption that Enbridge, Inc. will 

honor all financial obligations of Enbridge Illinois.   In fact, the Final Order is conditioned upon 

Enbridge Inc. “fulfill[ing] its commitments to provide such financial support as is reasonably 

necessary for the construction and operation of the proposed pipeline, as described in the 

record.”  (Final Order at Page 16)  This conditional approval concedes that as a stand-alone 

applicant, Enbridge Illinois has failed to provide the necessary evidence to support a finding that 

it is fit, willing and able.  Instead, it must reply upon the strength of its parent and affiliates to 

support its obligations.  This condition is problematic for two reasons. 

A. The Record contains no representation by Enbridge, Inc. of its pledge of support. 

First and foremost, it must be noted that staff made the assumption that Enbridge, Inc. would 

financially support Enbridge Illinois based upon Enbridge Illinois’ assertions and the submission 
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by Enbridge Illinois of Enbridge, Inc.’s financial information.  Enbridge, Inc. is not a party to 

this matter and has submitted nothing into the Record on its own behalf.  It has not made any 

assertion of Record in any form that it will support Enbridge Illinois.  It is Enbridge Illinois, 

itself that has made this assertion.   It could just as easily have asserted that Bill Gates had 

pledged his considerable personal fortune to support this project since neither the staff analysis 

nor the Final Order has required the party allegedly bound to making the pledge to actually to do 

so on the Record.  This reliance by staff on an unsupported and undocumented assertion by 

Enbridge Illinois is improper.        

B. A Pledge of Support by Enbridge, Inc. would not be legally enforceable. 

Secondly, even if the Record were to contain some documentation by Enbridge, Inc., of its 

pledge of financial support to Enbridge Illinois, a perfunctory pledge of support that is not 

contractual in nature is of no benefit.    This issue is critical to the proper evaluation of this 

Application.  The record demonstrates that an Enbridge affiliate constructing an upstream 

portion of this same pipeline project in Wisconsin was responsible for over 500 separate 

environmental regulation violations.  It agreed to a  judgment of $1,100,000.00. What if similar 

violations occur here?  In the instant application, the Record does not contain any evidence of the 

financial ability of Enbridge Illinois to pay such a fine, should similar conduct occur in Illinois.   

“The ability of a corporation to furnish adequate and satisfactory service is a question essential to 

be determined upon every application for a certificate of convenience and necessity.”  Illinois 

Commerce Commission v. Wabash R. Co., 335 Ill. 484, 485, 167 N.E. 64 (1929).  “[E]very 

corporation applying for a certificate of convenience and necessity must show both its intention 

and ability, financial and otherwise, to render the service which asks for authority to undertake.” 

Roy v. Illinois Commerce Commission ex Rel., 322 Ill. 452, 461 (1926) (the Supreme Court set 
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aside the issuance of a certificate in good standing because the record lacked evidence to show 

Northern Share Connecting Railroad had the financial ability to provide the service at issue).  

With no evidence of a binding and enforceable indemnification agreement between Enbridge 

Inc., and Enbridge Illinois, there could be no entity to pay a regulatory fine.  There could be no 

solvent party for the State to turn to.  Similarly, the federal government, the numerous public 

bodies along the proposed route, and the individual landowners themselves could have no 

solvent party to look to to satisfy a judgment for damages attributable to construction or 

operation of the pipeline.  The Illinois Commerce Commission is charged with the responsibility 

to ensure that Applicants are fit, willing, and able to meet the financial obligations attributable to 

the construction and operation of the proposed project.  Without a binding and enforceable 

agreement between Enbridge Illinois and any other entity it will look to for financial support, the 

Commission will have neglected this important responsibility, to the detriment of the State, the 

United States, and the individual land owners in the path of the project.    

  “It is not consistent with the purpose of the Public Utilities Act to bring under public 

control, for the common good, property applied to the public use in which the public has an 

interest, that a corporation nominally organized for independent service as a public utility, but 

having actually no other object than to act for and under the control of another, should be granted 

a certificate of public convenience and necessity for the operation of a public utility.” Roy 322 

Ill. at 459. 

Applicant dismissed this concern in its Reply Brief on Exceptions by asserting that a 

condition requiring the financial backing of a non-party affiliate is enforceable because the 

Commission retains the authority to reopen the record and rescind its authorization if the 

conditions imposed are not met. (Applicant’s RBOE at page 2, and Final Order page 9).  
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However, a reopening of the record and rescinding of a Certificate does nothing to remedy the 

insolvency of the Applicant.  Similarly, retroactive rescinding of the Certificate does nothing to 

obligate the non-party affiliate to satisfy a judgment against an insolvent Applicant, whether that 

judgment is a regulatory environmental fine, as in Wisconsin, or land-owner damages claims.  In 

short, Applicant’s response, apparently accepted by the Commission, is in no way responsive to 

the concern here.   

In summary on this important point, the Commission is charged with the responsibility to 

ensure the financial ability of the Applicant to meet the obligations of constructing and operating 

the proposed pipeline.  If, as was done here, the Commission looks to a non-party entity for that 

financial ability, it must ensure that there is a well defined, legally enforceable and irrevocable 

obligation between the Applicant and the non-party affiliate.  However, the Record herein 

contains less than a handshake deal.   Vague and unenforceable representations are insufficient to 

protect the interests of the State itself and the people of this State.   

2. No Discrete Need/Public Benefit 

With all due respect, the Final Order incorrectly considers the potential benefit of a 

pipeline from Canada to Patoka, when assessing public need and determining the public benefit 

attributable to the instant project.  Applicant is the master of its proposal.  For reasons it 

determined to be more beneficial to it alone, it elected to proceed with its efforts to secure 

regulatory approval of this Canada to the Gulf Coast pipeline project in stages, rather than as a 

single project.  The only segment currently under consideration by the Commission in this 

application is the segment of the line from near Pontiac, Illinois, to Patoka, Illinois.  Any benefit 

from bringing Canadian Synthetic Crude from Canada, through Wisconsin, to the current 

terminus at the Flannigan Station near Pontiac, Illinois has already been attributed by the 
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Commission in previously approving that portion of line proposed by Docket No. 06-0470.   As 

the Commission is well aware, in that prior application (06-0470), the Applicant argued the 

pipeline project was needed to transport petroleum to the Chicago-land area.  In this application 

(07-446), Applicant now proposes to use the very same petroleum that it previously told the 

Commission was needed in Chicago, and instead transport it to Patoka.   Applicant is certainly 

entitled to make a business decision about the greater benefit to it of moving the 400,000 BPD 

further downstream to Patoka or beyond.  However, in order to prevail in this Application, the 

Record must clearly demonstrate a discrete public benefit attributable to the limited scope of the 

instant project.  Here, the Record is clear that neither the Applicant, nor staff offered any 

evidence to support a finding that adding a pipeline segment from the Docket No. 06-0470 

terminus near Pontiac to a new downstream terminus near Patoka will generate any demonstrable 

and discrete public benefit.   The Final Order states, beginning on page 46,  

“As Staff suggests, “bringing Canadian petroleum to this [Patoka] hub would provide not 
only our state, but our nation, with additional crude oil supplies from a friendly and 
reliable country.” The Commission also agrees with Staff that “Illinoisans are also 
citizens of the United States, and a project that provides access to a secure and reliable 
energy supply and helps to meet our country’s energy needs is a project that benefits 
Illinois citizens, whether directly or indirectly” and that “[t]he changing landscape 
requires us as a nation to re-evaluate our energy supply and transmission network and 
make sure that it is as reliable and redundant as possible.”   

 
With all due respect, this finding incorrectly frames the issue here.  The instant proposal 

can not logically be considered to “bring Canadian Petroleum to Patoka”.  The petroleum is 

already in Illinois.  Any benefit to bringing Canadian Petroleum into Illinois (to Pontiac) is not 

the proper subject of consideration for the instant application.  Any consideration of public 

benefit for that segment of the pipeline project is outside the Record and therefore improper.  

Applicant elected to present this project in segments.  Thus each segment must have a discrete 

public benefit. In order to reach a positive finding of public benefit for Illinois that is not 
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arbitrary and capricious, the Final Order must identify a discrete public benefit in moving from 

Pontiac, Canadian-origin Synthetic Petroleum, to Patoka.  The Final Order fails to do so.   The 

quote above, from Page 46 of the Order, clearly demonstrates the problem.  The scope of the 

project has been improperly expanded to “double-count” the benefit previously attributed to 

Docket No. 06-0470 as additional benefit of the instant project.  Any and all benefits associated 

with bringing Canadian Synthetic Crude into Illinois from friendly and reliable Canada are 

attributable entirely to 06-0470.  Applicant has offered nothing, and the Final Order references 

no evidence upon which to base a finding of public benefit that was not already entirely 

considered in the ICC Case 06-0470 segment.      

Interestingly, the Commission agrees that discrete benefit is lacking.  The Final Order 

acknowledges at Page 47,   

Before leaving this issue, the Commission will make an observation regarding the 
economic analysis offered by Petitioner in this case. In the Commission’s view, that 
analysis, much of which was based on the construction of the original Southern Access 
pipeline project in 06-0470 and presented in that docket, is of limited value in the instant 
proceeding. Petitioner did not provide an adequate response to the “double-counting” and 
related concerns identified by Intervenors and Staff, and Petitioner said very little about 
the analysis in its initial brief. Whether an allocated portion of those purported benefits to 
the proposed line would be appropriate, had one been presented, is a question not reached 
by the Commission.  

 
But in spite of making this finding, the Final Order arrives at the unsupported conclusion 

that the Record supports a finding of public benefit.  In summary fashion, the Order finds,   

“[B]ased on the record in the case, including the location of the pipeline which would 
carry Canadian crude to the major pipeline hub at Patoka, the capacity of the pipeline, the 
current environment as described by Staff and other evidence presented, the Commission 
agrees with Staff that there is a public need for the proposed pipeline.”   
 
Again, with all due respect, this conclusion is improperly framed and unsupported by the 

Record.  In fact, the Record is silent as to any public benefit to moving the Canadian-origin 
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Synthetic Petroleum from the Docket No. 06-0470 terminus near Pontiac downstream to Patoka 

for storage.   

Pliura Intervenors have suggested striking language that bases a public benefit finding on 

the “double-counting” of alleged benefit from Canada to Pontiac and the mere relocation of 

stored Canadian Crude.  Intervenors have instead suggested the following alternative language at 

section V (a)(7) that acknowledges the proper scope of consideration for discrete public benefit: 

“Based on the record in the case, including the location of the pipeline which would carry 
Canadian crude from a point already in Illinois to the major pipeline hub at Patoka, the 
capacity of the pipeline, the current environment as described by Staff and other evidence 
presented, the Commission agrees disagrees with Staff that there is a public need for the 
proposed pipeline.  The proposed project is only a line from near Pontiac, Illinois 170 
miles south to near Patoka, Illinois.  Neither the Applicant, nor staff offers any evidence 
to support a finding that adding a pipeline segment from Pontiac to Patoka will generate 
any demonstrable public benefit discrete from the benefits attributable to the previously 
approved line (06-0470).   Applicant and staff can not use the same economic analysis to 
support approval of this minor intrastate extension.  This project, standing along, must be 
supported by discrete economic analysis showing that the public, including the citizens of 
Illinois, directly benefit from transportation of petroleum from the current terminus near 
Pontiac to the hub near Patoka. The only disputed public benefit to transporting the 
Canadian Crude to Patoka is to take advantage of the extensive pipeline connections 
there, but the record does not support the availability of the existing pipelines for further 
transport.  Rather the record evidences that the Canadian Crude will simply be moved to 
Patoka for storage.  Such activity does not support the finding of public benefit.  Instead, 
the evidence has been limited to touting the benefits (globally, nationally, and/or locally) 
to the larger completed project.  It is not appropriate to attribute the benefits of the entire 
Southern Access Project to this minor segment.  To do so would not only require the 
Commission to ignore the law and its own rules, but would attribute benefit to Applicant, 
Enbridge Illinois, related exclusively to projects where Enbridge Illinois is not an 
applicant, and vice versa.  Absent public benefit discrete to the only segment of the 
project before the Commission, a positive finding on this Applicant can not be reached.  
It is therefore not necessary for the Commission to  reach a definitive conclusion on the 
issue of whether public need must be specific to citizens of Illinois or whether, as citizens 
of the world, broader public benefit is sufficient.  That conclusion will be left for another 
day, when the issue is squarely before the Commission.”   
 

 In summary, whether there is a need to be met and a public benefit to be obtained by 

building a pipeline to transport Canadian-synthetic Crude from Alberta to Patoka and beyond is 

not relevant to the instant segmented Application.  At issue only is the need and public benefit of 
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the Pontiac to Patoka segment.  Here, the Record is devoid of any identifiable need or benefit 

associated with this segment.  Without this discrete benefit determination, the Final Order 

misconstrues the evidence of Record and reaches a conclusion not supported by the Record.    

ADOPTION OF THE APPLICATIONS FOR REHEARING OF THE PARTIES 

 Finally, Pliura Intervenors acknowledge that 220 ILCS 5/10-113 (a) permits only a single 

Rehearing to be granted by the Commission.  The instant Application attracted an astounding 

and perhaps unprecedented number of intervening parties in opposition.  To the extent that other 

Intervenors file separate Applications for rehearing, Pliura Intervenors hereby adopt and 

incorporate those additional Applications and the issues raised therein so that in a single 

rehearing, the concerns of all stakeholders may be considered.       

CONCLUSION 

By reason of the forgoing, Pliura Intervenors respectfully urge the Illinois Commerce 

Commission to grant this Application for rehearing and amend the Final Order as urged herein.   

Respectfully Submitted, 

     By:  s/ Thomas J. Pliura 
Thomas J. Pliura, 
P.O. Box 130 
LeRoy, IL 61752 
Phone:  (309)962-2299 
Fax:  (309)962-4646 

     E-mail:  tom.pliura@zchart.com 
 

Barbara G. Taft, #6286367 
Peter W. Brandt #6185150 
Co-Counsel for Pliura Intervenors 
Livingston, Barger, Brandt  
       & Schroeder 
115 W. Jefferson Street 
Suite #400 
Bloomington, IL  61701 
Phone:   (309) 828-5281 
Fax:   (309) 827-3432 
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APPENDIX 

Proposed Alternative Language: 

For the reasons set for in Pliura Intervenors’ Application for Rehearing, the language of the Final 

Order should be modified as follows: 

At Section IV (f), page 16, paragraph 5,  

 “Therefore, As a condition of this Order before a positive finding can be made as 

to Applicant’s fitness, willingness and ability, applicant must secure as a co-applicant or 

otherwise provide sufficient evidence of a binding agreement that Enbridge Inc. or any 

other necessary affiliated organization shall fulfill its commitments to provide such 

financial support and liability indemnification as is reasonably necessary for the 

construction and operation of the proposed pipeline, as described in the record.” 

 

At Section V (a)(7), page 47, paragraph 3,  

“Based on the record in the case, including the location of the pipeline which 

would carry Canadian crude from a point already in Illinois to the major pipeline hub at 

Patoka, the capacity of the pipeline, the current environment as described by Staff and 

other evidence presented, the Commission agrees disagrees with Staff that there is a 

public need for the proposed pipeline.  The proposed project is only a line from near 

Pontiac, Illinois 170 miles south to near Patoka, Illinois.  Neither the Applicant, nor staff 

offers any evidence to support a finding that adding a pipeline segment from Pontiac to 

Patoka will generate any demonstrable public benefit discrete from the benefits 

attributable to the previously approved line (06-0470).   Applicant and staff can not use 

the same economic analysis to support approval of this minor intrastate extension.  This 
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project, standing along, must be supported by discrete economic analysis showing that 

the public, including the citizens of Illinois, directly benefit from transportation of 

petroleum from the current terminus near Pontiac to the hub near Patoka. The only 

disputed public benefit to transporting the Canadian Crude to Patoka is to take advantage 

of the extensive pipeline connections there, but the record does not support the 

availability of the existing pipelines for further transport.  Rather the record evidences 

that the Canadian Crude will simply be moved to Patoka for storage.  Such activity does 

not support the finding of public benefit.  Instead, the evidence has been limited to 

touting the benefits (globally, nationally, and/or locally) to the larger completed project.  

It is not appropriate to attribute the benefits of the entire Southern Access Project to this 

minor segment.  To do so would not only require the Commission to ignore the law and 

its own rules, but would attribute benefit to Applicant, Enbridge Illinois, related 

exclusively to projects where Enbridge Illinois is not an applicant, and vice versa.  

Absent public benefit discrete to the only segment of the project before the Commission, 

a positive finding on this Applicant can not be reached.  It is therefore not necessary for 

the Commission to reach a definitive conclusion on the issue of whether public need must 

be specific to citizens of Illinois or whether, as citizens of the world, broader public 

benefit is sufficient.  That conclusion will be left for another day, when the issue is 

squarely before the Commission.”   

 

It is further proposed that the remainder of the Final Order be amended to reflect these 

changes and specifically, that the Certificate in Good Standing at page 70 of the Final Order be 

deleted in its entirety and amended to show that the Application for Certificate is Denied.   
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PROOF OF SERVICE 
 

 The undersigned attorney certifies that on this 4th of August, 2009, he served a copy of 

the foregoing document upon counsel of record for the parties via electronic mail.   

 

 

      s/ THOMAS J. PLIURA 
      Thomas J. Pliura, 
      Attorney for Pliura Intervenors 
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