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The People of the State of Illinois (“the People”, or the “AG”), by and through Illinois 

Attorney General Lisa Madigan, hereby submit this Reply Brief on Exceptions to the Proposed 

Order issued in Illinois Commerce Commission (“ICC” or “the Commission”) Docket No. 08-

0619 consolidated regarding the tariffs filed by AmerenCILCO, AmerenCIPS and AmerenIP 

(collectively the “Ameren Illinois Utilities” or “AIU”) to implement a combined Utility 

Consolidated Billing (“UCB”) and Purchase of Receivables (“POR”) service and in accordance 

with Section 200.830 of the ICC Rules of Practice, 83 Ill. Admin. Code § 200.830, and the 

Administrative Law Judge’s (“ALJ”) Proposed Order filed on July 2, 2009.   

I. THE COMMISSION SHOULD REJECT PROPOSED MODIFICATIONS OF THE 
DEFINITION OF POWER AND ENERGY SERVICE.    

a. The Proposed Order’s definition allows for the purchase of renewable energy 
credits, or alternative means of compliance, with the mandatory renewable 
portfolio standards now in effect.  

The retail electric suppliers (“RESs”) involved in this proceeding express concern that 

the Proposed Order’s definition of power and energy service will prevent them from meeting 

the mandatory renewable portfolio standard (“RPS”) requirements through the purchase of 

renewable energy credits (“RECs”) and frustrate their efforts to meet customer demands for 

renewable products that exceed the statutory minimum requirement.  ICEA/RESA/Dominion 

Brief on Exceptions at 10.  Their proposed modification, they assert, will “also remove a 

proposed tariff requirement that would have inhibited product innovation, limited the universe 

of available products, and limited the ability of suppliers to meet their customers’ demand for 

green energy. Id., citing ICEA-RESA Ex. 2.0, 6:18-7:18.   

The People support the RPS, and agree that any definition of power and energy service 

adopted here should not prevent compliance with new statutory requirements.  AG Reply Brief 

at 7.   The modifications offered by the People were, as the Proposed Order correctly notes, 
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intended to eliminate unnecessarily specific reference to existing laws and undefined terms.  

Proposed Order at 38.   This modification was accepted by all parties in the proceeding.  

Moreover, no party expressed objection to the removal of references to specific laws.  See Staff 

Brief on Exceptions at 15; AIU Brief on Exceptions at 13; ICEA/RESA/Dominion Brief on 

Exceptions at 11.   

b. AIU’s proposal to modify the definition of power and energy service based solely 
upon the Memorandum of Understanding would be inappropriate and should be 
rejected.   

The People disagree with the idea that a definition of ‘Power and Energy’ service based 

on negotiations with some but not all of the parties in this case is preferable to a definition 

adopted by the Commission based upon its own review of the record evidence.  AIU suggests 

that defining this service was somehow complicated by the enactment of a statute mandating 

that retail electric suppliers adhere to renewable portfolio standard requirements.  AIU Brief on 

Exceptions at 12.  In response, AIU entered into negotiations with the Illinois Competitive 

Energy Association (“ICEA”), the Retail Energy Supply Association (“RESA”) and Dominion 

Retail (“Dominion”) to create a definition those parties felt reflected a “unified position” based 

upon the “record evidence and applicable law” in order to “reduce the confusion associated 

with several competing recommendations.”  Id.  This definition was reflected in a 

Memorandum of Understanding (“MOU”) following the conclusion of the hearings in this 

docket.  Id.   

The People, presumably like the Commission itself, have no objection to parties entering 

into negotiations to attempt to resolve issues.  However, the People do object to the suggestion 

that the Commission adopt a settlement from some of the parties in the case based only on those 

parties’ understanding of the record evidence and applicable law. 
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Under principles established in Business and Professional People for the Public Interest v. 

Illinois Commerce Commission, 136 Ill.2d 192 (1989) (“BPI I”), the Commission cannot accept the 

proposed modifications of AIU, ICEA, RESA and Dominion without its own review of the 

record evidence.  In BPI I, the Illinois Supreme Court established rules for Commission review 

of “settlements” proposed by fewer than all parties to a Commission investigation or docket.  

As a partial settlement, adoption of the Stipulation must be based on the merits of the proposal 

itself.  BPI I, 136 Ill.2d at 216-218.  The proposal must be supported by substantial record 

evidence, and cannot be adopted without this evidentiary support.  Id.  This rule is necessary to 

ensure that the Commission does not make unsupported decisions on matters within its 

authority.   

In this case, the Proposed Order noted that all parties to the case agreed “in principle on 

what the definition should contain.”  Proposed Order at 39.  It went on to conclude that 

although the MOU definition was reasonable, it could be improved upon.  Id.  The Proposed 

Order then adopted suggestions of the Attorney General which were made to reduce confusion 

and reference to terms which were undefined elsewhere.  Id.  Since AIU admits that it does not 

find the language included in the Proposed Order “highly controversial,” and presents no 

additional reasons beyond the “care taken to craft language” contained in the MOU (AIU Brief 

on Exceptions at 13), the Commission should reject the proposed modification.  

c. The broad definition of power and energy service offered by ICEA, RESA and 
Dominion should be rejected because there is evidence that additional costs 
besides those associated with statutory compliance would otherwise be included 
in that receivable.  

ICEA, RESA and Dominion offer an additional reason to reject the Proposed Order’s 

definition.  As they understand the People’s position, the People are concerned that 

“termination fees” and “value added services” are undefined terms in the tariff and would 
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prefer instead a “blanket exclusion of any other costs beside costs associated with supply”.  

ICEA/RESA/Dominion Brief on Exception at 11.   The Proposed Order concurred with this 

concern and recommends that the last sentence of the definition be changed to read as follows: 

“The accounts receivables purchased for the RES shall not include items such as early 

termination fees or fees for value added service any other costs.”  Proposed Order at 39.   

ICEA, RESA and Dominion maintain that these edits to the last sentence of the MOU 

definition of Power and Energy Service are unsupported by the record because there is no 

support in the record for the proposition that the terms “early termination fees” or “value 

added services” are so vague as to lead to non-power and energy related charges.  

IECA/RESA/Dominion Brief on Exceptions at 11.  The People disagree.  ICEA/RESA witness 

Ron Cerniglia testified that RESs should be allowed to recover “overhead costs associated with 

the provision of retail electric service.”  ICEA-RESA Ex. 1.0 at 27.  He proposed a broad 

definition of power and energy that would encompass the “entire universe of costs that RESs 

incur in the provision of retail electric service.” IECA-RESA Ex. 1.0 at 28.   

In deference to the RESs, the People believe the Commission should be concerned with 

the nature of all costs incurred in providing power and energy service.  Given the stated belief 

that the receivables the utilities are forced to purchase could – and more importantly should – 

include the “entire universe” of costs incurred in providing retail electric service, the Proposed 

Order’s definition will be the only way to make sure that consumers are able to compare the 

price for electricity supply – power and energy in the purest sense – among potential suppliers.   

As Staff interprets the MOU among Ameren and the RESs, the last sentence was meant 

as “examples of the types of costs that should not be included in the definition of Power and 

Energy services.”  Staff Brief on Exceptions at 15.  The People would agree with Staff that 

among the parties in this proceeding, there would probably be general agreement that 
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termination fees and value added services should not be included in the purchased 

receivables.   Id.  Staff recommends that, if the Commission agrees that these fees and 

services should not specifically be listed here because these terms are not otherwise defined 

in the tariff, the entire last sentence of the Proposed Order’s definition be deleted.  Id.  

As noted above, the People are concerned that while two potential costs could be 

agreed upon for exclusion, there remains a great potential for a wide variety of other costs 

to be included.  If the Commission would like to mention examples of costs clearly to be 

excluded, the People would support that modification.  However, the People stand by the 

initial recommendation that because those terms are undefined elsewhere in the tariff, it 

would be proper to exclude reference to those terms and instead retain the definition 

included in the Proposed Order. 

II. THE PROPOSED ORDER SHOULD CLARIFY THE PROPER MEANS OF 
IMPLEMENTING CONSUMER EDUCATION AND PROTECTION MEASURES 
DEVELOPED IN THE OFFICE OF RETAIL MARKET DEVELOPMENT 
WORKSHOPS.  

No party argues with the Proposed Order’s conclusion that consumer education and 

protection plans should be in place by the time AIU’s tariffs are effective.  Staff Brief on 

Exceptions at 16-17, 22; AIU Brief on Exceptions at 11; ICEA/RESA/Dominion Brief on 

Exceptions at 14.  Nor does any party dispute that the Office of Retail Market Development 

(“ORMD”) workshops are the appropriate vehicle for creating such plans.  Id.  AIU expresses 

concern over whether the plans would be completed by the time its tariffs are effective.  AIU 

Brief on Exceptions at 11.  Staff expresses concern as to whether tariffs are the appropriate place 

for such plans to be put into effect.  Staff Brief on Exceptions at 17.  ICEA, RESA and Dominion 

want to be sure that UCB/POR will be implemented without delay since it is most likely the 
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ORMD workshop process will be concluded by the time Ameren’s tariffs are effective.  

ICEA/RESA/Dominion Brief on Exceptions at 14-15.   

The People continue to support the Proposed Order’s conclusions that consumer 

education and protection plans must be in place by the time that Ameren’s tariffs are effective.  

Proposed Order at 47.  The ORMD workshops are, as all parties in this case agree, the proper 

vehicle to develop those standards.  The People understand the Proposed Order to say that 

items of the final plans which are appropriate for inclusion in AIU tariffs are to be so included.  

Given that, the logical place for all other items in the plans would be, as Staff suggests, 

administrative rules.  Staff Brief on Exceptions at 21.  As Staff points out, there is no guarantee 

that a consensus will be reached in the ORMD workshop process.  Staff Brief on Exceptions at 

20.  However, the People believe that all parties in those workshops are negotiating in good 

faith, and that they are the logical starting point for any further negotiations, whether before the 

ICC or the General Assembly.  If the Commission were to conclude that it needed to order a 

specific rulemaking procedure to finalize whatever consumer education and protection plans 

result from the ORMD workshops, the People would support that conclusion.  

Finally, Staff offers several comments on specific consumer education and protection 

issues mentioned in the Proposed Order.  Staff Brief on Exceptions at 23-30.  The People 

respond here only to note that the ORMD workshop discussions recounted in Staff’s brief are 

not part of the record in this proceeding.  Indeed, the workshop discussions were held on the 

understanding that parties were free to state positions, change positions, negotiate positions 

without those discussions becoming part of the record here.  The People reserve the right to 

comment specifically on any one of the Proposed Order’s consumer education and protection 

issues placed before the ORMD workshop, the ICC or the General Assembly at the appropriate 

times. 
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CONCLUSION 

For the foregoing reasons, the People respectfully request that the Proposed Order be 

modified as proposed in the People’s Brief on Exceptions and with adjustments proposed 

herein. 

Respectfully submitted,  
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