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Pursuant to Section 200.830 of the Illinois Commerce Commission’s 

(“Commission”) Rules of Practice, 83 Ill. Adm. Code 200.830, Staff of the Illinois 

Commerce Commission (“Staff”), by and through its undersigned counsel, respectfully 

submits this Brief on Exceptions to the July 2, 2009 Administrative Law Judge’s 

Proposed Order (“Proposed Order”) issued in this proceeding initiated by Central Illinois 

Light Company d/b/a AmerenCILCO, Central Illinois Public Service Company d/b/a 

AmerenCIPS, and Illinois Power Company d/b/a AmerenIP (“Ameren Illinois Utilities” or 

“AIU”) on September 30, 2008.  In the instant proceeding, AIU requested Commission 

approval of revised tariffs in order to implement a combined Utility Consolidated Billing 

(“UCB”) and Purchase of Receivables (“POR”) service for the benefit of retail customers 

and retail electric suppliers (“RES”), pursuant to Section 16-118 of the Illinois Public 
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Utilities Act (the “Act”), “Services provided by electric utilities to alternative retail electric 

suppliers,” 220 ILCS 5/16-118.  Staff addresses issues to which it takes exception in the 

order in which they appear in the Proposed Order. 

I. DISCOUNT RATE 

Staff respectfully requests that the Commission’s Final Order adopt Staff’s 

proposed revisions to the Proposed Order Section IV.A.7, which strikes portions of the 

Proposed Order and adds clarifying language.   

The Proposed Order states that “each dollar of UCB implementation costs that 

AIU does not reflect in the discount rate, it will collect from eligible residential and small 

commercial customers through the SCC.”  (Proposed Order, p. 23)  Staff finds this 

statement to be not entirely accurate and potentially misleading.  However, it would be 

accurate to state that “each dollar of UCB implementation costs that AIU does not 

recover through the discount rate, it will collect from eligible residential and small 

commercial customers through the SCC.”  The language in the Proposed Order implies 

that 100% of the UCB implementation costs could be collected from RES if only every 

dollar of those costs is reflected in the discount rate.  This, however, is obviously not the 

case.   

There is no requirement for RES to take the UCB/POR service and therefore no 

guarantee that AIU will recover anything through the discount rate.  Simply including 

100% of the implementation cost in the discount rate will not assure that 100% of the 

costs (or any percentage for that matter) will be recovered through the discount rate.  In 

addition, at the risk of quibbling, Staff recommends that the word “eligible” not be placed 

immediately before “residential” in the sentence in question.  Since all residential 
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customers are eligible for UCB/POR, the current language could give the impression 

that only certain residential customers are eligible.  Also, the combined UCB/POR 

service is available for commercial and industrial customers up to 400 kW demand and 

thus, it might be more appropriate to replace “small commercial customers” with “eligible 

small to medium-sized commercial and industrial customers.”  For the above reasons, 

Staff recommends changing the sentence in question to the following: “Each dollar of 

UCB implementation costs that AIU does not recover through the discount rate, it will 

collect from residential and eligible small and medium-sized commercial and industrial 

customers through the SCC.” 

The Proposed Order accepts CUB’s proposed FCAA and states that under the 

FCAA “there is at least a possibility that they [the customers] may see their payments 

refunded, with interest.”  (Id.)  Leaving the interest portion aside for the moment, it is 

worth repeating that the possibility of a refund exists under both AIU’s proposal as well 

as Staff’s Balance Factor.  CUB’s FCAA adds nothing new in that regard.  AIU’s 

proposed reconciliation mechanism, which the Proposed Order accepts, includes an 

automatic reconciliation adjustment that accounts for any variance, either positive or 

negative, between the UCB implementation cost actually recovered through the 

discount rate and the UCB implementation cost projected to be recovered through the 

discount rate.  (3rd Revised Sheet No. 34.06)   

Turning to the interest aspect of the FCAA proposal, Staff explained in its Initial 

Brief (“IB”) that it is highly unlikely that AIU will be able to recover not only enough 

revenue to cover 100% of the POR start-up costs, 100% of the UCB costs, and 100% of 

the ongoing administrative costs, but also enough revenue to cover interest charges on 
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75% of the UCB costs.  (Staff IB, pp. 25-26)  In addition, AIU would need to collect this 

revenue in no more than five years.  In other words, there is no additional revenue to 

pay eligible retail customers any amount of interest charges unless all of the other costs 

allocated to participating suppliers, plus 100% of the UCB costs, are actually recovered 

from participating suppliers.  However, for the very same reasons, the interest aspect of 

the FCAA does not seem likely to have any actual impact.  Staff advocated the 83 Ill. 

Adm. Code 280 interest rate out of principle and not because Staff thinks there is any 

likelihood that there will be enough revenue to actually pay interest charges.  The 

interest aspect of the FCAA does not reduce the initial SCC at all and provides no 

immediate benefits to eligible customers.   

The only effect of the interest proposal is to increase the discount rate.  As stated 

before, simply increasing the discount rate does not automatically increase the amount 

of costs recovered from the RES.  It could have no effect on the actual amounts 

recovered or it could even lower the amounts recovered, depending on the resulting 

change in the level of UCB/POR service being taken.  Moreover, the FCAA calls for the 

interest charges to be added to the discount rate from the very beginning, before there 

is any indication that the revenue collected through the discount rate is greater than the 

expected revenue.  In other words, it is possible that the addition of the interest charges 

to the initial discount rate causes the share of the implementation costs to be recovered 

from all eligible customers to increase from the initial 75% during the subsequent 

reconciliation periods.  

The biggest concern with the Proposed Order’s adoption of the FCAA comes in 

regard to the impact on the discount rate going forward.  While Staff strongly 
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recommends adopting the 1.5% initial discount rate level, adopting the FCAA would be 

much less desirable than simply raising the initial discount rate to 1.63%.  The discount 

rate under CUB’s FCAA would automatically increase above the initial level of 1.63% 

once AIU’s Commission-approved rate of uncollectibles rises above the current 0.82%.  

Under Staff’s proposal, the discount rate would not automatically increase if the AIU’s 

Commission-approved rate of uncollectibles rises.  Similarly, the discount rate would not 

automatically decrease of the AIU’s Commission-approved rate of uncollectibles 

decreases.  Instead, it would be up to the Commission, after receiving a Staff 

recommendation, to decide whether, and how much, to change the discount rate after a 

change in the Commission-approved rate of uncollectibles for the AIU.  This is an 

important distinction and it is Staff’s recommendation that the Commission retain the 

flexibility found in Staff’s proposal.   

Assuming that the other portions of the Proposed Order are adopted, the initial 

discount rate would be 1.09% and both Staff’s and CUB’s proposal add an extra 

“cushion” to that initial discount rate.  However, while a larger cushion might be 

desirable for the initial discount rate period, a sharp increase in the Commission-

approved uncollectibles rate might make it necessary to reduce or eliminate that 

cushion later on.  For example, if an increase in the AIU uncollectibles rate causes the 

UDC component of the initial discount rate to reach, say, 1.4%, the resulting discount 

rate would, all else being equal, immediately jump to 2.21% under CUB’s FCAA.  

Adopting AIU’s proposal would result in a new discount rate of 1.67%.  Under Staff’s 

proposal, the Commission would have the ability to set the new discount rate at a level 

anywhere between 1.67% and 2.21%.  Having the extra flexibility under Staff’s proposal 
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does not preclude the Commission from choosing a subsequent discount rate level that 

is close or equal to the level otherwise produced by either the FCAA or AIU’s method.  

In other words, adopting Staff’s proposal gives the Commission more options going 

forward, without taking any of them away. 

The Proposed Order states that: “The level of the discount rate, while not 

insignificant, is unlikely to be the determining factor in a RES’ decision to enter the 

Illinois residential and small commercial market.”  (Proposed Order, p. 23)  

Acknowledging that it would impossible to say with certainty whether or not the level of 

the discount rate would be the determining factor for a RES to enter this market, Staff 

finds it problematic to make such speculative statements in the Commission Conclusion 

section of a Commission Order.  The record does not establish whether or not the 

discount rate is the determining factor and nothing in the record establishes that the 

discount rate is unlikely to be the determining factor.  Staff does not see the benefit of 

including such a statement here.  Moreover, when discussing other potentially important 

factors besides the discount rate, Staff pointed out that the Commission cannot 

influence any of those other factors in this docket.  This docket can influence, however, 

such a decision-making process by attempting not to create a disincentive by setting a 

reasonable discount rate level.  

The Proposed Order states that:  

The Commission also finds attractive that aspect of Staff's Balance Factor 
that attempts to fix the discount rate during the initial rate period.  Stability 
in the discount rate may be appealing to some RES, as Staff suggests.  
Such stability, however, would primarily benefit RES with only possible 
indirect benefits flowing through to eligible residential and small 
commercial customers.   
 

(Id.) 
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Staff is unclear regarding the basis for the statement that a more stable discount 

rate would produce “only possible indirect benefits flowing through to eligible residential 

and small commercial customers.”  As stated above, the more the UCB/POR service is 

used, the more the implementation costs are recovered from the participating suppliers 

and less from all eligible customers.  This is a point worth repeating, especially given 

the Proposed Order’s statement that it “favors the FCAA because it considers the 

customer perspective.”  (Id., pp. 23-24)   

If the Commission still feels the need to combine elements of the FCAA with 

Staff’s Balance Factor, it should consider raising the initial discount rate level from 

Staff’s proposed 1.5% to 1.63% and leave the rest of Staff’s Balance Factor proposal 

intact.  While Staff remains concerned that raising the initial discount rate to the highest 

level of all proposed discount rate levels in this docket will prove to be a disincentive to 

using the UCB/POR service, adopting the rest of Staff’s Balance Factor proposal at 

least avoids the other potentially even more negative impacts of the FCAA, as 

discussed above.  Staff agrees with the Proposed Order’s sentiment that “RES would 

prefer the lowest discount rate possible, but RES preferences are not the only 

perspectives to consider” (Id., p. 23) and that is why Staff proposes to set the initial 

discount rate at 1.5%, almost 38% above the 1.09% that would result from the lack of 

adding any Balance Factor. 

For all the foregoing reasons, Staff respectfully requests that the Commission’s 

Final Order adopt the following proposed revisions to the last paragraph of the 

Commission Conclusion section on pages 23 and 24 of the Proposed Order, Section 

IV.A.7: 
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 The Commission appreciates the efforts expended in resolving 
issues surrounding the discount rate.  The discount rate presented by AIU 
is a reasonable starting point for determining what an appropriate discount 
rate should reflect.  All parties seem legitimately concerned about coming 
to conclusions in this proceeding that will foster competition among 
electric suppliers to the benefit of residential and small commercial 
customers.  The Commission shares this concern and endeavors to 
encourage competition in the electric retail market for such customers. 
 
 In advancing competition, however, the parties and the 
Commission must not lose sight of the proverbial "big picture."  The simple 
fact that legislation now exists requiring the larger incumbent electric 
utilities to offer UCB and POR service is a boon for competitive suppliers 
and a significant step toward the goal of residential and small commercial 
customers having competitive options.  The level of the discount rate, 
while not insignificant, is unlikely to be the determining factor in a RES' 
decision to enter the Illinois residential and small commercial market.  The 
Commission recognizes that RES would prefer the lowest discount rate 
possible, but RES preferences are not the only perspectives to consider.     
 
 The requirements of Sections 16-118(c) and (d) of the Act, and thus 
the electric utilities’ expenditures to fulfill those requirements are not 
optional for the AIU. The UCB and POR services, on the other hand, are 
optional services for the RES. As a result, it would seem unreasonable to 
make the certainty of the electric utility’s cost recovery entirely dependent 
on the RES’ level of participation in the UCB/POR program. To do so 
would tie AIU’s ability for cost recovery to an infinite cost recovery period. 
It seems intuitive to assume that a range of factors affect the decision of a 
RES to enter the market for residential and small-to-medium sized 
commercial and industrial customers, of which many factors are likely 
outside the Commission’s control. As a result, there is the possibility that 
very few RES will participate in the UCB/POR program in the immediate 
future.  Even if there are several RES taking UCB/POR service in the next 
few years, there is no telling how successful they will be in signing up 
customers, especially in the beginning.  Having very few RES customers 
on the UCB/POR service will result in limited opportunities for cost 
recovery through the discount rate for the purchased receivables.  The 
question for the Commission then becomes how long AIU should have to 
wait for cost recovery from the RES taking UCB/POR service.  As 
discussed in Section IV. C. below, AIU is proposing to have its UCB/POR 
start-up costs recovered within five years.  Each dollar of UCB 
implementation costs that AIU does not recover through reflect in the 
discount rate, it will collect from eligible residential and eligible small and 
medium-sized commercial and industrial customers through the SCC.   
 
 AIU proposes to start collecting from eligible customers at the time 
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the tariffs become effective in order to spread out the SCC over five years. 
To put it differently, AIU does not want to wait until year four, for example, 
to find out how much of the UCB implementation costs have been 
recovered through the discount rate and then have to recover the 
remaining cost balance through the SCC in only one year. Under its 
proposed tariffs, there will be several reconciliations, with the first one 
taking place at the end of 2011. These reconciliations will allow for 
changes to the UCB/POR discount rate and the SCC based on differences 
between estimated and actual cost recovery.  The Commission agrees 
with the notion that the level of the SCC should be kept at reasonable 
levels during the entire five year recovery period and therefore we do not 
object to establishing the SCC from the date the tariffs become effective.  
We also do not see any better alternative to the switching forecasts 
assumed by AIU in the calculation of the initial discount rate and find AIU’s 
proposal to set the initial discount rate at a level that would recover 25% of 
the UCB implementation costs through the discount rate and the 
remaining 75% through the SCC to be reasonable.  Doing so will set the 
initial SCC at $0.03 per eligible customer, per month.  As discussed in 
Section III. I. above, to limit any significant changes to the SCC, we accept 
Staff’s unopposed recommendation that AIU be required to inform the 
Commission if any changes to the SCC during the initial rate period are 
needed in order to prevent the charge from reaching a level of more than 
$0.06 per customer per month subsequent to the initial rate period.    
 

AIU proposes to Setting the initial discount rate at a level that would 
recover 25% of such the UCB costs through the discount rate and the 
remaining 75% through the SCC would result in an initial discount rate of 
1.12%, leaving adjustments to the Fixed Charge Rate, discussed in 
Section IV. B. below, aside for the moment.  While the Commission sees 
the need does not object to AIU's decision to allocate some of the costs to 
eligible end users, the Commission is not convinced that there is not room 
for improvement a better way to address cost recovery.  From the 
perspective of eligible end users, passing costs on to them in order to 
incrementally "sweeten the deal" for RES may seem inappropriate.  This is 
a large part of the argument of CUB and the AG in support of the FCAA.  
The Commission is inclined to share this perspective and views the FCAA 
favorably.  The Commission acknowledges that customers will still pay for 
75% of the UCB implementation costs through the SCC under the FCAA, 
but also understands that there is at least a possibility that they may see 
their payments refunded, with interest.   
 
 The Commission also finds attractive that aspect of Staff's Balance 
Factor that attempts to fix the discount rate during the initial rate period.   
The Commission recognizes that RES would prefer the lowest discount 
rate possible, but RES preferences are not the only perspectives to 
consider.  Adopting Staff’s Balance Factor raises the initial discount rate to 
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1.5% but in return gives the Commission some flexibility when AIU’s 
Commission-approved rate of uncollectibles changes in the future. The 
discount rate under CUB’s FCAA would automatically increase above the 
initial level of 1.63% once AIU’s Commission-approved rate of 
uncollectibles rises above the current 0.82%.  Under Staff’s proposal, the 
discount rate would not automatically increase if AIU’s Commission-
approved rate of uncollectibles rises. Instead, it would be up to the 
Commission, after receiving a Staff recommendation, to decide whether, 
and how much, to change the discount rate after a change in the 
Commission-approved rate of uncollectibles for AIU.  The Commission 
concludes that while a larger discount rate “cushion” might be desirable for 
the initial discount rate period, a sharp increase in the Commission-
approved uncollectibles rate might make it necessary to reduce or 
eliminate that cushion later on.  Accordingly, the Commission finds Staff’s 
proposed Balance Factor, and the initial discount rate of 1.5%, to be 
reasonable, and therefore adopts it. Stability in the discount rate may be 
appealing to some RES, as Staff suggests.  Such stability, however, would 
primarily benefit RES with only possible indirect benefits flowing through to 
eligible residential and small commercial customers.  Since the 
Commission favors the FCAA because it considers the customer 
perspective and since it is unclear how and whether the Balance Factor 
and FCAA could be combined, the Commission will not adopt Staff's 
Balance Factor. 
 
 Accordingly, the Commission concludes that the discount rate 
proposed by AIU should be modified to incorporate the FCAA proposed by 
CUB.  The interest rate discussed in the FCAA shall be the same as that 
provided for in Section 280.70(e)(1) of Part 280 governing interest rates 
on customer deposits, as suggested by Staff.  Section 280.70(e)(1) 
provides that the rate of interest will be the same as the rate existing for 
the average one-year yield on U.S. Treasury securities for the last full 
week in November, rounded to the nearest .5%.  Staff's suggested interest 
rate is taken over Mr. Thomas' suggestion that the interest rate be the 
same as AIU's weighted average cost of capital because Staff's proposal 
is more consistent with Commission practice. 
 

 

II. RATE OF RETURN IN FIXED CHARGE RATE 

Staff respectfully requests that the Commission’s Final Order adopt Staff’s 

proposed revisions to the Proposed Order Section IV.B.3, which strike a portion of the 

Proposed Order and add clarifying language.   
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First, Staff recommends the Commission strike the Proposed Order’s statement 

that, “[a]s an initial matter, the Commission is not entirely comfortable with the process 

Staff used in its Initial Brief to establish its proposed 5.3% rate of return.”  Staff 

recognizes that the Commission prefers full vetting of all contested issues by all parties 

during testimony; however, Staff is concerned that the Proposed Order’s statement 

could be misconstrued to suggest that Staff must not revise its position if new evidence 

is adduced during evidentiary hearings.   

In its Initial Brief, Staff explained that it revised its rate of return on equity 

recommendation to reflect prudence risk, which was a risk factor neither the AIU nor 

Staff addressed in testimony.  (Staff IB, pp. 39-41)  The AIU only identified prudence as 

a risk factor associated with UCB/POR assets at the evidentiary hearings.  Staff also 

fully explained its calculation of a rate of return that reflected a prudence risk premium 

using record evidence.  Staff first reduced the AIU 10.65% cost of equity authorized in 

the electric delivery services rate cases, which reflects the investor-required rate of 

return on equity into perpetuity, to reflect the five-year useful life of UCB/POR assets.  

Then, Staff added a premium to the AAA-rated utility bond yield to reflect the AIU credit 

ratings.  (Id.)  This detailed discussion on how Staff developed the 5.3% rate of return 

on common equity should be sufficient for the Commission to make whatever 

adjustments it deems appropriate based on the record.  Furthermore, AIU disagreed 

with Staff’s rate of return recommendation, but never objected to the process Staff used 

to establish its revised rate of return on equity recommendation. 

Staff also recommends striking the last reference to FCR and adding clarifying 

language to specify the 5.3% does not equal the FCR; rather, 5.3% represents the 
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appropriate rate of return on common equity for calculating the FCR.  That is, a 5.3% 

rate of return on equity produces an FCR that equals 24.44%.  (Staff Reply Brief, p. 14)   

For all the foregoing reasons, Staff respectfully requests that the Commission’s 

Final Order adopt the following proposed revisions to the last paragraph of the 

Commission Conclusion section on page 33 of the Proposed Order, Section IV.B.3: 

The proper rate of return under Staff's theory, whether it is 3.9% or 
5.3%, remains to be determined.  The Commission understands that Staff 
revised its original position, 3.9%, to reflect the risk that some costs might 
be disallowed due to an imprudence finding in the reconciliation process 
under the rider.  As an initial matter, the Commission in not entirely 
comfortable with the process Staff used in its Initial Brief to establish its 
proposed 5.3% rate of return.  Nevertheless, tThe Commission believes 
that of the alternatives available in the record, the 5.3% rate of return is 
the best available option.  That rate of return correctly reflects that the risk 
associated with assets used in implementing UCB is lower than assets 
included in AIU's rate base.  Additionally, while the quantification of 
incremental risk associated with a possible imprudence disallowance may 
not be optimal, it is not unreasonable.  Importantly, the Commission 
wishes to emphasize that in no instance should utilities be allowed to 
recover costs resulting from imprudent decision from ratepayers.  In 
summary, the Commission adopts the FCR of Staff’s 5.3% rate of return 
on common equity recommendation for the FCR calculation, for purposes 
of this proceeding. 

 

III. AMORTIZATION/RECOVERY PERIOD OF COSTS 

Staff respectfully requests that the Commission’s Final Order adopt Staff’s 

proposed revisions to the Proposed Order Section IV.C.3, which provides new clarifying 

language. 

Staff does not object to the Proposed Order’s adoption of a five-year amortization 

period and welcomes the statement that “in coming to this conclusion, the Commission 

considered AIU's argument that the typical book accounting life for IT investments is five 

years, but does not consider it definitive.”  (Proposed Order, p. 35)  As pointed out by 
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Staff, the Commission has to consider a broad public interest standard and typical book 

accounting life is one of many factors to take into account.  (Staff IB, p. 46)  In addition, 

not all of the costs at issue here are IT investments.   

Staff is somewhat surprised, however, that the Proposed Order failed to give the 

Commission the flexibility to keep a positive Balance Factor after the end of the five-

year amortization period.  This is especially true given the Proposed Order’s statement 

in Section IV.A.7 (Discount Rate Conclusion) above, regarding the desirability of taking 

into account the “customer perspective.”  (Proposed Order, pp. 23-24)  Staff has yet to 

see a convincing argument, and the Proposed Order does not reference one, as to why 

the Commission should forgo the possibility to continue to charge RES for the UCB 

implementation costs after the end of the amortization period.  Staff views it beneficial to 

all eligible customers if the Commission would have the ability to decide in the future to 

leave the discount rate above the level that would be needed to recover the AIU’s 

uncollectible and ongoing administrative expenses beyond the end of the five-year cost 

recovery period.  The potential revenues can then be used to offset any under-recovery 

of the actual uncollectible expenses experienced with the purchase of receivables 

beyond the five-year period.  This would lead to a reduction in the SCC or even credits 

to all eligible customers after the end of the five-year recovery period.   

Even better, the Commission does not have to make a decision at this point 

regarding the level of the Balance Factor after the end of the five-year period.  Such a 

decision could be made during the final reconciliation process at the end of the five-year 

cost recovery period.  At that time, the Commission has the benefit of knowing the 

actual percentage of the UCB implementation costs recovered from the RES and from 
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the eligible customers.  Accordingly, even if the Commission does not want to commit 

itself to keeping a positive Balance Factor after the end of the five-year amortization 

period, Staff recommends that the Commission not forego such a possibility before the 

recovery period has even started. 

For all the foregoing reasons, Staff respectfully requests that the Commission’s 

Final Order adopt the following proposed revisions to the last paragraph of the 

Commission Conclusion section on page 35 of the Proposed Order, Section IV.C.3: 

 
 The Commission finds that utilizing a simple five-year amortization 
period for UCB/POR start-up costs is sufficient in this instance.  Having 
reviewed the reconciliation language in the proposed tariffs, the 
Commission is satisfied that it is reasonable regarding UCB/POR start-up 
costs.  In coming to this conclusion, the Commission considered AIU's 
argument that the typical book accounting life for IT investments is five 
years, but does not consider it definitive. In addition, the Commission 
reserves the right to leave the discount rate above the level that would be 
needed to recover AIU’s uncollectible and ongoing administrative 
expenses beyond the end of the five-year amortization period.   

 
 

IV. DEFINITION OF POWER AND ENERGY 

Staff respectfully requests that the Commission’s Final Order adopt Staff’s 

proposed revisions to the Proposed Order Section IV.D.6, which provides certain 

additional deletions. 

 As the Proposed Order notes, “all parties agree in principle on what the definition 

[of power and energy service] should contain.”  (Proposed Order, p. 39)  Although the 

Proposed Order “finds that the definition [] in the MOU is reasonable, [it] agrees with the 

AG that it could be improved upon.”  (Id.)  Staff takes exception only to the AG’s 

recommended edit to the last sentence of the MOU’s definition.   
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The AG explained that it supports the “parties’ attempts to ensure a level playing 

field between the utilities and the RES community by working towards a definition of 

power and energy services that reflects the costs of procuring power” and that “those 

costs include compliance with renewable energy portfolios standards” such that 

“compliance can [be] done through either direct procurement of renewable energy, the 

purchase of RECs or alternative compliance payments.”  (AG Reply Brief, p. 7)  In short, 

the AG concluded that it “support[ed] a broad definition of power and energy that 

includes the costs of this compliance.”  (Id.)  Staff is in complete agreement with the AG 

on these points.  

Although Staff does not find the AG’s recommendation to eliminate references to 

terms that are undefined in the last sentence to be problematic, the addition of the 

phrase “any other costs” in the last sentence (after deleting the references to the 

undefined terms) is inconsistent with and contrary to the purpose of the deletion of the 

word “only” in the first sentence.1

                                            
1 The AG recommended that the Commission “eliminate the reference to specific laws or means of 
compliance, and also to eliminate references to terms that are undefined elsewhere in the tariff.”  (AG 
Reply Brief, p. 7) As noted above, Staff does not object to eliminating the reference to specific laws or 
means of compliance, although it also finds that there may be some benefit to this clarifying language. 

  The purpose of removing the word “only” in the first 

sentence was to ensure that the definition of power and energy services includes the 

actual costs incurred by the RES when it is selling power and energy service to a retail 

customer.  Because those costs are not defined elsewhere in the tariff and in fact are 

not readily ascertainable, the idea of precluding any other costs from the accounts 

receivables purchased by the utility could be problematic.  The last sentence in the 

MOU merely offered examples of the types of costs that should not be included in the 

definition of Power and Energy services.  It seems that the parties agree that early 
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termination fees and value added services should not be included in the purchased 

receivables.  If the Commission agrees that these fees and services should not 

specifically be listed here because these terms are not otherwise defined in the tariff, 

then Staff recommends that the entire last sentence be deleted.  

For all the foregoing reasons, Staff respectfully requests that the Commission’s 

Final Order adopt the following proposed revisions to the last paragraph of the 

Commission Conclusion section on page 35 of the Proposed Order, Section IV.D.6: 

Power and Energy Service for purposes of the UCB/POR Program refers 
to the RES charges included in the receivables purchased by the 
Company and shall only include such charges for Power and Energy 
Service. Such charges for Power and Energy Service shall include only 
those components the RES is obligated to procure to meet its Customers’ 
instantaneous electric power and energy requirements. Such charges and 
may also include charges for Transmission Services and related Ancillary 
Transmission Services and supply products that utilize renewable energy 
credits, represent alternative compliance payments or other appropriate 
means of establishing costs of compliance with the any and all applicable 
renewable portfolio standards as set forth in Public Act 95-1027, the 
Public Utilities Act, and/or Administrative Rules of the Commission. The 
accounts receivables purchased for the RES shall not include items such 
as early termination fees or fees for value added service any other costs. 

 
 

V. CONSUMER PROTECTIONS 

Staff respectfully requests that the Commission’s Final Order adopt Staff’s 

proposed revisions to the Proposed Order Section IV.E.7.  

A. In General  

Staff agrees with the Proposed Order that:  “[C]onsumer education and 

protection are both very important in any program implementing customer choice, 

particularly for smaller customers.”  (Proposed Order, p. 46)  Staff also agrees with the 



08-0619/0620/0621 (Cons.) 

17 
 

Proposed Order that: “[E]xisting consumer protections are [not] so insufficient as to 

warrant rejecting AIU's UCB/POR tariffs, some enhancements in the area are 

appropriate.”  (Id.)  The pertinent question then seems to be what is the best method to 

implement additional consumer protection measures in the shortest timeframe?   

The AG states in its Reply Brief that: “The one thing Staff and CUB appeared to 

agree on was that a proposal of retail electricity requirements resulting from the ICC-led 

workshop process would aid in the creation of potential legislation or help to guide a 

rulemaking at the Commission in the event the Commission initiates such rulemaking.”  

(AG Reply Brief, p. 12)  The AG also agrees with this sentiment.  (Id.)   However, the 

Proposed Order lays out a potential third path by suggesting that additional RES 

requirements be incorporated into the electric utility's tariffs.  Staff will attempt to 

generally explain various aspects of issues that will likely arise in answering the 

question of what constitutes the best method going forward, before addressing specific 

issues raised in the Proposed Order.  

The threshold question regarding additional requirements for RES is whether or 

not the current Act gives the Commission sufficient authority to establish such additional 

requirements.  If the Commission finds it already has the authority to create and 

implement additional consumer protections that should be applicable to RES marketing 

to residential and potentially small commercial customers, the Commission should 

decide whether it wants to use its authority through the electric utility's tariffs or through 

a rulemaking of general applicability.   

The tariffs at issue in this Docket are obviously the result of legislation that 

created Sections 16-118(c) and (d), which became effective in November of 2007.   
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(220 ILCS 5/16-118(c) and (d)).   Sections 16-118 (c) and (d) are designed to remove 

certain barriers to competition for residential and small commercial 

consumers.  Although Section 16-118 has specific language requiring how UCB and 

POR are to be substantively implemented, it makes no reference to consumer 

protections.  

While there is no express authority to promulgate consumer protection rules in 

Section 16-118, other provisions of Article XVI include express authority to promulgate 

rules.  (See Sections 16-125(a) and 16-104(b))  Simply put, the Commission does not 

have the same general supervisory authority over a RES as it does over a traditional 

public utility.  (See Section 3-105)  Thus, its authority to implement a rulemaking to 

promulgate consumer protection safeguards on a RES is not clear.  For these reasons, 

the ORMD stated in its recent annual report that it has “been informed that the 

Commission lacks the explicit statutory authority to establish [consumer protection] 

requirements through additional administrative rules.”   (ORMD 09 Report, p. 

17)  Consequently, the OMRD recommended that the Illinois General Assembly “either: 

(a) amend the Act to provide the Commission with explicit rulemaking authority to 

establish [consumer protection] rules . . ., or (b) turn the recommended requirements [in 

the OMRD 09 Report] into statutory mandates.”  (Id.)     

Nonetheless, the Act also provides that the Commission may "adopt reasonable 

and proper rules and regulations relative to the exercise of its powers, and proper rules 

to govern its proceedings, and regulate the mode and manner of all investigations and 

hearings, and alter and amend the same."  (220 ILCS 5/10-101)  These rules and 

regulations must be consistent with the Act and the Illinois Administrative and 
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Procedures Act.  (Id.)  Thus, one could argue that the Commission has inherent 

authority to promulgate consumer protection rules that are related to the express 

authority granted it in Section 16-118 to implement a UCB/POR program.  In support, 

one could presumably note all the examples in the Act wherein the General Assembly 

has expressly regulated RES, including provisions such as Sections 16-115(A), 16-

115(A)(e), and Section 16-117(h), which does seem to provide the Commission with 

authority for similar consumer protections.  

If the Commission were to conclude that it has the inherent authority to 

promulgate a rulemaking, Staff recommends that it order Staff to do just that. The 

Proposed Order's directive that certain consumer protection requirements be included in 

future AIU tariff filings appears to be less desirable. (Proposed Order, p. 47, “Once 

appropriate consumer education and protection plans are developed, those 

aspects appropriate for inclusion in AIU's tariffs shall be submitted to the Commission 

via tariff filings.”) (Emphasis added)  The question then becomes what aspects of 

consumer protection are appropriate to be included in the AIU tariffs.   

In Staff’s view, utilities’ tariffs are somewhat analogous to a contract between the 

utility and the consumer taking the service out of the tariff in the sense that the tariff 

alone defines the obligations of the utility to the consumer and the consumer to the 

utility.  Consequently, requirements that regulate RES, should not be included in the 

AIU tariffs because it could put the utility in the position of “policing” tariff compliance 

issues between the RES and its customer, issues that may have nothing to do with the 

utility.  Moreover, ComEd is planning on filing its UCB/POR tariffs in late August or 

September of 2009.  (See Office of Retail Market Development 2009 Annual Report, 
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OMRD 09 Report, p. 10)2

However, there is another important reason why Staff recommends that the 

Commission initiate a rulemaking rather than direct AIU to submit additional tariff filings.  

The Proposed Order appears to assume that the specifics of the referenced consumer 

protection provisions will be agreed-upon by the workshop participants and that AIU 

would simply submit future tariff filings that are unopposed by all parties.  It is Staff’s 

understanding that there might be several items where that is indeed the case but there 

are certainly items that are very likely to be contested by one party or another.  

Assuming the Commission finds that it does not need additional statutory authority on 

these issues, the question then becomes as to where the Commission will decide those 

contested issues.  Deciding those contested issues in a tariff investigation, as the 

Proposed Order suggests, does not guarantee that a resolution will be reached any 

sooner than deciding those issues via a rulemaking.  This is especially the case if the 

Commission, in its rulemaking Initiating Order, directs the parties to conclude the 

rulemaking within a certain timeframe.  In other words, a rulemaking could be structured 

so that it does not have to consume more time than the statutorily mandated 11-month 

period for tariff investigations.   

  This is noteworthy because regulations of general 

applicability (i.e., those directed at more than one entity) are most often better 

promulgated in a rule of general applicability rather than contained in a specific utility’s 

tariff, which inherently has limited applicability.    

However, if there are items that all workshop participants agree should be part of 

future tariff filings by AIU, Staff recommends that the Commission adopt such agreed-

upon provisions.  Staff recommends the Commission do so even if those provisions are 
                                            
2 The OMRD 09 Report can be found at: http://www.icc.illinois.gov/downloads/public/09ORMDreport.pdf. 
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only intended to be contained in AIU’s tariffs until such time the new rules from the 

Commission-initiated rulemaking become effective.   

If, on the other hand, the Commission concludes that it may not have the 

inherent authority to promulgate additional consumer protection rules for RES under the 

current Act, Staff would note that it is then also highly unlikely that the Commission 

would have the authority to impose such requirements on a RES through an alternate 

route, such as a utility’s tariff.  For the reasons provided above, if the Commission finds 

that it currently lacks the required statutory authority, Staff is in agreement with CUB 

and the AG that legislation expressly authorizing the Commission to initiate a 

rulemaking would be the best solution for promulgating an appropriate rule that would 

govern all Illinois markets regardless of who the electric utility is.  

B. Specific Consumer Protections Contemplated in the Proposed Order 

Having addressed the issues surrounding the various ways of implementing 

additional consumer protection requirements, Staff would like to comment on the 

specific items addressed in the Proposed Order.  The Proposed Order, for the most 

part, directs "interested parties to consider [additional consumer protections] in the 

ongoing ORMD workshops." (Proposed Order, p. 47)  The items mentioned in the 

Proposed Order have received various degrees of attention during the workshops so far 

and Staff would like to give its perspective on those items, as well as, to the extent 

possible,3

                                            
3 The UCB/POR workshops, like all Commission sponsored workshops, are confidential and treated as 
settlement discussions in part to encourage full and open participation by all participants without the fear 
of positions articulated in workshops being held against any participant in subsequent litigation. Staff, 
consequently, will strive to provide the Commission information it believes the Commission needs based 
upon the language in the Proposed Order without betraying any workshop participant’s trust. 

 its perceived likelihood of reaching consensus on those items during the 



08-0619/0620/0621 (Cons.) 

22 
 

workshop process. 

The Proposed Order states that “a consumer education plan and protection plan 

be developed in the ORMD workshops and be in place by the time that the UCB/POR 

tariffs become effective.”  (Id.)  In the Findings and Ordering Paragraph (6), the 

Proposed Order states that “prior to the effective date of the tariffs authorized herein, 

the parties to this case participating in the ORMD workshops should develop and 

implement consumer education and consumer protection plans as described in the 

prefatory portion of this Order.”  (Id., p. 50)   Just for clarification purposes, Staff 

recommends removing the words “and implement” in Findings and Ordering Paragraph 

(6) because it is likely that many of the consumer education efforts will be ongoing 

efforts and that those efforts should not stop with, or even prior to, the effective date of 

the tariffs authorized herein.  

The Proposed Order’s Finding and Ordering Paragraph (6) also states that “ the 

parties to this case participating in the ORMD workshops should develop and implement 

consumer education and consumer protection plans ….”  (Id.)  Staff would like to point 

out that not every participant in the workshops is a party to this case.  It is unlikely to 

assume that the Proposed Order’s intent is to exclude workshop participants that are 

not a party to this case from developing and implementing consumer education and 

protection measures.   If Staff’s assumption is correct, Staff recommends changing the 

sentence to the following: “(6) prior to the effective date of the tariffs authorized herein, 

the participants in the ORMD workshops should develop consumer education and 

consumer protection plans as described in the prefatory portion of this Order.”  

The Proposed Order states that the workshop participants “should determine 
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what information should be included on the Commission's website ….”  (Id., p. 47)  

While this is not entirely clear from that sentence, Staff assumes the Proposed Order is 

referring to Staff’s proposed “shopping website for consumers to compare electric 

supply offerings similar to New York’s ‘Power to Choose’ website.” (ICC Staff Exhibit 

9.0-REV, p. 8)  If Staff’s assumption is correct, Staff recommends changing the 

Proposed Order to state that the workshop participants “should determine what 

information should be included on the portion of the Commission's website that shows 

current RES service offerings, similar to New York’s ‘Power to Choose’ website ….”  

Staff believes there is a good chance that the workshop participants will reach 

consensus on the information included on such a website.  However, if no consensus 

can be reached, and the Commission finds that it does not need additional statutory 

authority, Staff recommends that the Commission either use its existing authority under 

Section 16-117(h) of the Act4

The Proposed Order states that the workshop participants should determine 

“what information should be included on a disclosure form to be provided to customers 

at the time of enrollment ….”  (Proposed Order, p. 47)  Staff notes that the workshop 

participants have discussed specific items to be included in a uniform disclosure 

statement several times, both verbally and in written form.  Staff’s latest “Straw Man” 

proposal regarding additional retail electricity requirements for residential and small 

commercial customers includes 15 items and to date, there is not complete agreement 

 or establish such requirements through the rulemaking 

process described above rather than detailing the information to be included on such a 

Commission website in the electric utility’s tariffs.   

                                            
4 Section 16-117(h) provides that “the Commission may also adopt a uniform disclosure form which 
alternative retail electric suppliers would be required to complete enabling consumers to compare prices, 
terms and conditions offered by such suppliers.”   (220 ILCS 5/16-117(h)) 
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by all parties regarding those items.  Again, if no consensus can be reached, and the 

Commission finds that it does not need additional statutory authority, Staff recommends 

that the Commission implement such requirements through the rulemaking process 

described above rather than creating RES requirements in the electric utility’s tariffs.    

Regarding a penalty-free cancellation period, the Proposed Order also states that 

the workshop participants should determine “the appropriate length of a penalty-free 

cancellation period for contracts between a RES and a customer ….”  (Id.)  Assuming 

the Proposed Order is not referring to the 10-calendar day rescission period that is 

already contained on Original Sheet No. 5.040 of AIU’s proposed tariffs, Staff’s latest 

Straw Man proposal regarding additional retail electricity requirements provides that any 

agreement that contains an early termination fee should provide the customer the 

opportunity to terminate the agreement without any termination fee or penalty within 10 

business days after the date of the first bill issued to the customer for products or 

services provided by the ARES.  This is modeled after the similar requirement found in 

the recent legislation concerning alternative gas suppliers (Public Act 95-1051).  Based 

on the feedback received to this proposal, it seems likely that there will not be a 

consensus among the workshop participants on this item.  

The Proposed Order states that the workshop participants should determine 

“appropriate rules governing uniform terminology in RES product offerings….”  (Id.)  

After reviewing the record in this Docket, Staff is not entirely sure what this is referring 

to. Does the Proposed Order refer to the naming of RES product offerings or does it 

refer to all common terms used in a RES contract and marketing materials?  In either 

case, it is unlikely that the workshop participants will reach consensus on what rules 
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regarding uniform RES terminology will be appropriate.  

Regarding “green” products, the Proposed Order states that the workshop 

participants should determine “[…] appropriate rules governing "green" products […].”  

(Id.)   The current Straw Man proposal does not attempt to tackle the proper definition of 

“green” products and only very little time has been spent on this topic by the workshop 

participants.    While Staff is perhaps more optimistic regarding the ability to reach 

consensus on what constitutes a “green” product, there is certainly the possibility that it 

will be up to the Commission to make the final determination.  In addition, while this is 

probably true for most of the items mentioned so far, it seems especially important to 

have uniform rules regarding the marketing of “green” products for customers of both 

ComEd and AIU.  Thus, having such rules apply to RES marketing to AIU’s customers 

but not to RES marketing to ComEd customers would probably not be an optimal 

outcome.  

On the topic of the creation of a “Do Not Market List,” the Proposed Order states 

that “AIU indicates that it is not necessarily opposed to such a list, but does not seem 

ready to implement it yet.”  (Id.)  However, AIU witness Pontifex stated that “the AIU 

have already agreed to provide on a monthly basis a ‘Do Not Contact List’ to the RES.”  

(Ameren Exhibit 7.0-REV, p. 17)  Based on this statement and the discussions at the 

workshops, Staff believes AIU is already in the process of implementing such a list and 

that the implementation will be completed before the effective date of the instant tariffs.  

On the same topic, the Proposed Order also states that:  

[S]uch a list would be attractive to some consumers, but is not certain 
whether it would duplicate the federally maintained ‘do not call’ list 
pertaining to marketers generally.  The Commission directs the workshop 
participants to consider the usefulness of an Illinois 'do not market' list 
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concerning marketing by RES. 
  

(Proposed Order, pp. 47-48)   

Staff notes that the workshop participants have already considered this and Staff agrees 

that it is more appropriate to name it the “Do Not Market List.”  Staff's Straw Man 

proposal provides that the list maintained by the electric utility should contain the 

customer’s name, address, and phone number(s).  As a result, AIU's customers on the 

list will be protected from receiving solicitation by mail and in-person, in addition to 

phone solicitation, thereby going beyond the existing national “Do Not Call 

Registry.”  However, aside from the fact that AIU is already implementing such a list, 

there is still the possibility that the Commission, if it finds that it does not need additional 

statutory authority, will have to decide the applicability of such a list.  There appears to 

be agreement among the workshop participants that the "Do Not Market List" should 

apply to all residential customers but there is less consensus with regard to applying the 

list to a subset of the commercial customer class.    

The applicability question is actually front and center for several of the proposed 

additional requirements and it is possible that the Commission, or the General 

Assembly, depending on the finding of existing authority, will have to be the final decider 

on that broader question.  For most of the proposed requirements found in the Straw 

Man proposal, Staff believes that they should be applicable to the "small commercial 

customers" as defined in Section 16-102 of the Act, in addition to all residential 

customers.  

The Proposed Order further states that “another recommendation to be 

addressed at the workshops is CUB's suggestion that RES be required to disclose if 
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they have declared force majeure within the past ten years" and "whether any such 

occurrences should be clearly disclosed by RES prior to signing a contract ...." (Id., p. 

48)  Staff believes such a statement could be added to the list of items contained in the 

proposed uniform disclosure statement.             

The Proposed Order also directs the workshop participants to consider:  

[T]he possibility of presenting charges on a per kWh basis, which the 
Commission agrees would facilitate comparisons of service offers.  But 
given the lack of evidence on how this may impact suppliers' service 
offerings, the Commission is hesitant to require that all charges be 
presented on a per kWh basis.  Because of its interest in this possible 
benefit to customers, the Commission directs that serious consideration 
be given in the ongoing ORMD workshops to the advantages and 
disadvantages of requiring that each supplier provide customers with 
costs on a per kWh basis. 
   

(Id.)   

This topic has indeed been discussed at the workshops and Staff, like the Proposed 

Order, is hesitant to recommend that all charges be required to be presented on a per 

kWh basis.  However, Staff's Straw Man proposal contains additional recommendations 

regarding the marketing of so-called fixed bill products.  In both the in-person marketing 

and the telemarketing section, as well as in the list of items for the uniform disclosure 

statement, the proposal provides that if a fixed bill product is being offered, the sales 

agent must explain to the customer that the fixed bill amount is for supply charges only 

and that it does not include delivery service charges and applicable taxes; therefore the 

fixed bill amount is not the total monthly amount for electric service.  However, some 

workshop participants appear to advocate that fixed bill offers should be prohibited and, 

if that remains the case, it is unlikely that further workshop discussions will lead to a 

consensus that is satisfactory for all.   
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While the Proposed Order mentions specific consumer protection items to be 

considered by the workshop participants, the Proposed Order does not do so for 

consumer education items that should be part of "a plan."  In its most recent annual 

report, the ORMD states that "additional customer education is a very important part of 

the development of an effectively competitive retail electricity market for residential and 

small commercial customers."  (ORMD 09 Report, p. 16)  The report goes on to state 

that: 

[G]iven the difference in the timing of the availability of utility-consolidated 
billing and the purchase of receivables between ComEd and the AIU’s 
service territory, it makes sense to initially focus on additional customer 
education in the service territories of the three Ameren Illinois Utilities. In 
addition to planned activities by AIU, such as modifying and expanding 
retail choice information on its website, including retail choice information 
in bill messages and possibly bill inserts, informing customers about retail 
choice when customers call the utility for non-emergency purposes, 
evaluating changes to its bill format, in addition to educating legislators 
and their staff, the ORMD believes there is a role for the Commission as 
well.  While the current budget situation makes funding for ICC consumer 
education expenses very uncertain, the ORMD plans to implement several 
low cost ways to inform AIU customers about retail choice. Such items 
include ICC press releases, adding information to the ICC’s Plug-In Illinois 
website, developing and creating public service announcements with the 
help of the Illinois Office of Communication & Information, as well as 
creating and maintaining a standardized list of currently available retail 
electric service offers for residential customers. If ICC consumer education 
funding becomes available, the ORMD proposes to update the printed 
Plug-In Illinois materials, provide resources at RES/energy fairs, expos, 
and similar events, speaking engagements organized by community 
organizations and civic groups, as well as purchasing print, online, and 
radio advertising in the relevant market areas.  
   

(Id.)   

Therefore, Staff's current "plan" is to seek feedback from the workshop 

participants regarding proposed changes to the Commission's Plug-In Illinois website, 

proposed language for public service announcements, as well as proposed information 
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to be included on the website for current RES offerings.  Staff envisions this initial 

feedback and discussion process to be done in the next couple of months and thus has 

no objection to the Proposed Order's deadline of "sometime near the end of October 

2009."  (Proposed Order, p. 47)  However, Staff believes consumer education is not a 

one-time event and that adjustments and/or additions will likely have to be made for 

years to come.  Staff hopes that the collaborative nature of the workshops will allow 

such adjustments and/or additions to be developed with minimal need for Commission 

intervention.  If the Commission believes Staff and/or other parties should be pursuing 

other activities not mentioned here, Staff welcomes any direction the Commission may 

provide.  

When it comes to printing materials, performing outreach activities, pursuing paid 

advertising, and other items that require funding that is currently not available, Staff 

plans to inform the Commission in advance and will seek Commission approval when 

necessary.  In particular, Staff believes that Section 16-117(j) of the Act could provide 

the source for certain consumer education expenses in the future.  As for potential 

consumer education expenses by AIU, Staff is not sure how the Commission could 

approve such expenses outside of a general rate case.   

Finally, the Proposed Order states that “the Commission will not now and is 

unlikely to in the future require AIU to transfer calls from customers with supply 

complaints to the RES.  At most, the Commission expects AIU to provide a customer 

with a supply complaint with the RES’ name and telephone number.”  (Id., p. 48)  Staff 

recommends amending the last sentence in order to reflect the definition of disputed 

charges stated on the 3rd Revised Sheet No. 5.016 of AIU’s Supplier Terms and 
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Conditions.  Staff recommended that AIU provide the Commission’s Consumer Services 

Division to a caller contacting AIU in order to further clarify the steps customers must 

take to resolve their RES dispute. (ICC Staff Exhibit 9.0-REV, pp. 12-13)  During cross-

examination, AIU witness Pontifex agreed to the incorporation of this requirement into 

AIU’s definition of disputed charges as it was more educational, and AIU feel they have 

an obligation to help educate consumers through this transition.  (Tr., April 6, 2009, p. 

36)  For these reasons, Staff recommends amending the sentence in question to the 

following:  “At most, Tthe Commission expects AIU to provide a customer with a supply 

complaint with the RES’s name and telephone number as well as contact information for 

the ICC’s Consumer Services Division. 

For all the foregoing reasons, Staff respectfully requests that the Commission’s 

Final Order adopt the following proposed revisions to the Commission Conclusion 

section on pages 47 and 48 of the Proposed Order, Section IV.E.7. 

* * * 
Commission Conclusion 

 The Commission agrees that consumer education and protection 
are both very important in any program implementing customer choice, 
particularly for smaller customers.  While, as discussed above, the 
Commission does not believe that existing consumer protections are so 
insufficient as to warrant rejecting AIU's UCB/POR tariffs, some 
enhancements in the area are appropriate. The Commission agrees with 
Staff, CUB, and the AG that legislation expressly authorizing the 
Commission to initiate a rulemaking would be the best solution for 
promulgating an appropriate rule that would govern both customers 
ComEd and the AIU. The additional protections to be provided for through 
this proceeding a future rulemaking procedure are described below.  Also 
set forth below are other areas concerning consumer protection which the 
Commission expects interested parties to consider in the ongoing ORMD 
workshops. 
  

One of the recommendations which some suppliers may already be 
planning to implement concerns the inclusion of language in AIU's 
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Supplier Handbook requiring RES to provide the telephone number for the 
CSD to customers unsatisfied with the RES' response to their supply 
complaint.  The Commission sees no downside to this proposal.  
Customers will be informed of where they can turn for further assistance 
and RES may be encouraged to work more effectively with customers 
knowing that the CSD may be the customer's next call.  The Commission 
directs AIU to modify its Supplier Handbook to include this requirement. 
  

When it comes to consumer education, the Commission agrees 
with Staff that, in addition to planned activities by AIU, there is a role for 
the Commission as well.  Given the difference in the timing of the 
availability of utility-consolidated billing and the purchase of receivables 
between ComEd and the AIU’s service territory, it makes sense to initially 
focus on additional customer education in the service territories of the 
three Ameren Illinois Utilities.  While the current budget situation makes 
funding for ICC consumer education expenses very uncertain, Staff’s 
proposal of using several low cost ways to inform AIU customers about 
retail choice seems reasonable. Therefore, Staff is directed to seek 
feedback from the workshop participants regarding proposed changes to 
the Commission's Plug-In Illinois website, proposed language for public 
service announcements, as well as proposed information to be included 
on the website for current RES offerings.  This initial feedback and 
discussion process should be concluded before the end of October 2009.  
Additionally, if ICC consumer education funding becomes available, Staff 
is directed to inform the Commission of intended spending activities and to  
seek Commission approval when necessary.   

 
 Other recommendations which the Commission views favorably are 
the AG's proposals that a consumer education plan and protection plan be 
developed in the ORMD workshops and be in place by the time that the 
UCB/POR tariffs become effective.  In light of the agreement regarding the 
effective date of the tariffs being 60 days following entry of this Order 
(sometime near the end of October 2009), sufficient time should exist for 
the workshop participants to develop such plans (particularly since the 
Commission understands that the workshop continued during the course 
of this proceeding).  Once appropriate consumer education and protection 
plans are developed, those aspects appropriate for inclusion in AIU's 
tariffs shall be submitted to the Commission via tariff filings.  If the 
provisions are deemed reasonable by the Commission, they will be 
allowed to go into effect.  To be clear, the Commission is not requiring the 
plans on August 31, 2009, as suggested by the AG.  This date is only a 
few days following the deadline for Commission action in this proceeding 
and will not leave sufficient time for the development of the plans.  
Additionally, the Commission expects to see within the tariff filings a full 
explanation of the customer protections under AIU's UCB/POR dispute 
resolution process.  This process is intrinsically significant and should be 
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publicly available and not easily altered.  AIU's proposed UCB/POR tariffs 
already contain aspects of AIU's dispute resolution process (see, for 
example, 3rd Revised Sheets Nos. 5.016 and 5.017 of the STC tariffs) and 
additional details will be beneficial to customers. 
 During the ORMD workshops concerning consumer education and 
protection, the participants should determine what information should be 
included on the Commission's website, what information should be 
included on a disclosure form to be provided to customers at the time of 
enrollment, the appropriate length of a penalty-free cancellation period for 
contracts between a RES and a customer, appropriate rules governing 
uniform terminology in RES product offerings, and appropriate rules 
governing "green" products.  Among other topics to discuss is the use of a 
"do not call," or more appropriately, a "do not market" list.  AIU indicates 
that it is not necessarily opposed to such a list, but does not seem ready 
to implement it yet.  The Commission believes that such a list would be 
attractive to some consumers, but is not certain whether it would duplicate 
the federally maintained "do not call" list pertaining to marketers generally.  
The Commission directs the workshop participants to consider the 
usefulness of an Illinois "do not market" list concerning marketing by RES.   
  

Also to be considered at the ORMD workshops is the possibility of 
presenting charges on a per kWh basis, which the Commission agrees 
would facilitate comparisons of service offers.  But given the lack of 
evidence on how this may impact suppliers' service offerings, the 
Commission is hesitant to require that all charges be presented on a per 
kWh basis.  Because of its interest in this possible benefit to customers, 
the Commission directs that serious consideration be given in the ongoing 
ORMD workshops to the advantages and disadvantages of requiring that 
each supplier provide customers with costs on a per kWh basis. 
  

Another recommendation to be addressed at the workshops is 
CUB's suggestion that RES be required to disclose if they have declared 
force majeure within the past ten years.  Although Dominion seems 
unclear on the value of such a requirement, the Commission has had 
experience with such events among certain competitive gas suppliers.  In 
discussing whether any such occurrences should be clearly disclosed by 
RES prior to signing a contract, the Commission suggests that the 
workshop participants consider CUB's suggestion in the context of the 
Commission's experience with competitive gas suppliers. 

 
Nothing in this discussion is meant to limit the consumer education 

and protection topics that may discussed in the workshops.  Participants 
are free to raise and discuss other consumer education and protection 
proposals.  The Commission will, however, comment on CUB's 
recommendation that AIU be required transfer calls from customers with 
supply complaints to the appropriate RES.  AIU is correct to be concerned 
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about customer perception that it and a RES are affiliated.  Transferring a 
call as CUB suggests is apt to promote such a perception.  The 
Commission will not now and is unlikely to in the future require AIU to 
transfer calls from customers with supply complaints to the RES.  At most, 
tThe Commission expects AIU to provide a customer with a supply 
complaint with the RES’s name and telephone number as well as contact 
information for the ICC’s Consumer Services Division. 
 
In addition, Staff respectfully requests that the Commission’s Finding and 

Ordering Paragraph (6) be revised as follows: 

(6) prior to the effective date of the tariffs authorized herein end of 
October 2009, Staff should propose consumer education measures and 
seek feedback on those measures from the parties to this case 
participating participants in the ORMD workshops should develop and 
implement consumer education and consumer protection plans as 
described in the prefatory portion of this Order. 

 

VI. CONCLUSION 

For the foregoing reasons, Staff of the Illinois Commerce Commission 

respectfully requests that the Commission modify the Proposed Order consistent with 

Staff’s recommendations herein.  

 
 

        Respectfully submitted, 
        

 

      
        

       LINDA M. BUELL 
 
       Counsel for the Staff of the Illinois 
       Commerce Commission 
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