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M E M O R A N D U M_____________________________________________ 

 

TO: The Commission 
 

FROM: Larry M. Jones, Administrative Law Judge 
 

DATE: June 25, 2009 
 

SUBJECT: Enbridge Pipelines (Illinois) L.L.C. (“Enbridge Illinois” or  
“Applicant”)  

 
 Application pursuant to Sections 8-503, 8-509 and 15-401 of 

the Public Utilities Act - the Common Carrier by Pipeline Law 
to Construct and Operate a Petroleum Pipeline and when 
necessary, to Take Private Property as Provided by the Law 
of Eminent Domain. 

 

RECOMMENDATION: (1)  Entry of the attached post-exceptions order (a) granting 
a Certificate of Good Standing authorizing construction and 
operation of the pipeline, and (b) denying the request for 
authorization to exercise eminent domain at this time, 
without prejudice to seeking such relief at a later time.   

 (2) Denial of the request for oral argument made by 
Intervenors Shelby Coal Holdings LLC, et al. 

 

 
In the above-referenced application, Applicant seeks an order, pursuant to 

Section 15-401 of the Common Carrier by Pipeline Law (“CCPL”), “authorizing it to 
construct, operate, and maintain approximately 170 miles of new 36-inch liquid 
petroleum pipeline” from the Enbridge terminal near Pontiac to a terminal and pipeline 
hub near Patoka in Marion county.  The proposed line is described as an extension of a 
pipeIine authorized in Docket 06-0470, and would purportedly provide a means of 
transporting crude petroleum from Canada to the Patoka Hub. The initial capacity of the 
proposed line would be 400,000 barrels per day.  

 
Among other things, Applicant also seeks authorization in the instant docket to 

exercise eminent domain pursuant to Section 8-509 of the Public Utilities Act (“PUA”). 
 

There are numerous intervenors in the case.  Most are landowners along the 
proposed route who oppose the relief sought by Applicant. 
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There were a number of contested issues, including fitness, public need, routing 
and eminent domain. There were also numerous disagreements over discovery, 
confidentiality, scheduling, admissibility of testimony, and other matters, involving 
dozens of motions, other filings and rulings. 

 
Section 15-401(b) of the CCPL provides in part: 
 
Requirements for issuance. The Commission, after a hearing, shall grant 
an application for a certificate authorizing operations as a common carrier 
by pipeline, in whole or in part, to the extent that it finds that the 
application was properly filed; a public need for the service exists; the 
applicant is fit, willing, and able to provide the service in compliance with 
this Act, Commission regulations, and orders; and the public convenience 
and necessity requires issuance of the certificate. 
 
In Section V.A, the order would find that a public need exists for the proposed 

pipeline, based primarily on the analysis presented by the Commission Staff. 
 
In Section V.B, the order would find that the proposed route should be approved, 

subject to certain conditions recommended by Staff. It is noted that most of the route 
runs along an existing right-of-way obtained from another pipeline company. 

 
The eminent domain request is addressed In Section VII of the order. Based on 

the circumstances in this case and several recent Commission decisions, the proposed 
order would find that granting eminent domain authority at this time would be 
premature. Instead, further negotiations with landowners should be conducted. 
Accordingly, authorization to exercise eminent domain would not be granted in this 
proceeding.  To the extent such additional negotiations do not result in easements, 
Applicant would be allowed to renew its request for authority to exercise eminent 
domain by filing a new petition for such relief under Section 8-509 of the PUA. 

 
It is noted that each "Analysis and Conclusion" section also contains a brief 

recap of the parties' positions on the issue. 
 
Briefs on exceptions and reply briefs on exceptions were filed by several parties. 

For the most part, they reiterate or restate arguments made in their briefs.  
 
Changes to the order are shown in track-change format.  Except for some minor 

clarifications, the conclusions have not been changed. That is, they are the same as 
those contained in the previously distributed proposed order. 

 
It is my recommendation that the post-exceptions order be entered.  It would (a) 

grant a Certificate of Good Standing authorizing construction of the pipeline, and (b) 
deny the request for authorization to exercise eminent domain at this time. 

 



07-0446 

3 
 

Oral Argument Request 
 
Along with their BOE, one of the Intervenor groups, comprised of Shelby Coal 

Holdings LLC and two similar companies, requested oral argument on the public need 
issue.  Pliura Intervenors support the request; the other Intervenors took no position 
with regard to oral argument.  Applicant Enbridge Illinois opposes the request for oral 
argument; it does not believe oral argument would be useful. 

 
In my opinion, Intervenors have had ample opportunity to address the issue in 

their briefs.  The proposed order contained a detailed summary of those positions, and 
no party took exception to that summary. It seems unlikely that oral argument would 
provide much incremental benefit. It is my recommendation that the motion for oral 
argument be denied. 
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