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REPLY OF COMMONWEALTH EDISON COMPANY  
SUPPORTING ITS MOTION FOR LEAVE TO FILE 

SUPPLEMENT TO PETITION INSTANTER 

Commonwealth Edison Company (“ComEd”), pursuant to Section 190 of the Rules of 

Practice of the Illinois Commerce Commission (“Commission”), 83 Ill. Admin. Code 200.190, 

submits this Reply in support of its Motion for Leave to File a Supplement (“Supplement”) to its 

Petition (“Petition”).   

1. ComEd’s Supplement confirms that ComEd will seek Commission approval in a 

subsequent docket of specific project(s) proposed to be funded through the American Recovery 

and Reinvestment Act of 2009 (“ARRA”).  As stated in the Motion, ComEd committed in its 

initial filing to make a supplemental submission in this docket informing the Commission of 

ComEd’s plans concerning approval of those projects.  See Hemphill Dir., ComEd Ex. 1.0, lines 

438-43.  ComEd’s Supplement does that.  It is not, as the AG wrongly claims, a “Supplemental 

Petition.”  AG Resp. at 1.  The Supplement requests no relief itself, nor does it add to, subtract 

from, or change the relief initially sought in the Petition.  Indeed, ComEd’s intention to seek 

project approval in a subsequent docket is entirely consistent with the Petition itself, which does 

not request approval of any specific ARRA project(s).  See Petition, p. 9. 

2. The AG’s “Response in Opposition” does not justify denying the Motion.  It does 

not even truly respond to it.  Instead, the AG uses its Response to attack the underlying authority 

of the Commission to approve riders like Rider AMP that allow recovery of costs of specific 
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projects approved by the Commission thereafter and to approve formula rates, generally.  The 

Commission addressed – and flatly rejected – that claim when it last year approved Rider AMP 

that similarly contains a mechanism to recover costs of projects to be approved later.  

Commonwealth Edison Co., Docket No. 07-0566 (Final Order, Sept. 10, 2008) at 137-38.   

The AG’s Response Does Not Justify Denying  
ComEd Leave to File the Supplement 

3. Section 140 of the Commission’s Rules of Practice (83 Ill. Admin. Code 

§ 200.140) specifically authorizes amendments to pleadings at any time during the pendency of a 

Commission proceeding on “just and reasonable” terms.  In Loyola Academy v. S & S Roof 

Maintenance, 146 Ill. 2d. 263, 273-74 (1992), the Supreme Court adopted a four factor test for 

assessing motions for leave to amend pleadings under the analogous provisions of Section 

2-616(a) of the Illinois Code of Civil Procedure (735 ILCS 5/2-616(a)): (1) whether the proposed 

amendment would cure the defective pleading; (2) whether other parties would sustain prejudice 

or surprise by virtue of the proposed amendment; (3) whether the proposed amendment is timely; 

and (4) whether previous opportunities to amend the pleading could be identified.  Id. at 273.   

4. In applying this four factor test, ComEd’s Supplemental Pleading is clearly 

proper.  First, as ComEd’s pleading was not filed to correct a defective pleading, the first factor 

is not relevant to this analysis.  See Clemons v. Mechanical Devices Co., 202 Ill. 2d 344, 356 

(2002) (first factor not relevant to analysis as plaintiff did not move to amend his complaint to 

cure a defective pleading).  Second, with ComEd’s Supplemental Filing, no party has sustained 

prejudice or surprise.  ComEd stated from the beginning of this docket that a supplemental filing 

would be made.  Moreover, the Supplement was filed just three weeks after the filing of 

ComEd’s Petition on June 1 and before Staff and Intervenors are to file direct testimony or any 

responsive pleading.  As to the third factor, the Supplement explains that there have been 
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material changes to the schedule and procedures for the U.S. Department of Energy (“DoE”) 

acceptance, review, and approval and funding of ARRA projects.  Supplement at 2.  Finally, 

fourth, there was no earlier opportunity that ComEd could have filed its Supplement.  When the 

DoE changes to its procedures regarding ARRA projects, ComEd moved as soon as possible to 

file its Supplement to the Petition.   

5. Instead of addressing these issues, the AG challenges whether approval of a rider 

like Rider AMP – a rider that establishes a cost recovery mechanism in advance of specific 

project approval – is within the Commission’s authority.  The AG ignores the Commission’s 

approval of Rider AMP and says “no,” that approving such a rider creates a “blank rate” and 

contravenes a duty to consider “rate impacts.”  These claims are both meritless and do not even 

theoretically support refusing ComEd leave to file the Supplement.  

The AG’s Arguments Are Without Substantive Merit 

6. The AG argues that ComEd’s proposal to revise Rider AMP to allow ComEd to 

recover otherwise unrecoverable costs of projects that take advantage of federal stimulus funding 

through ARRA violates the Public Utilities Act (“PUA”) as it would authorize the pre-approval 

of blank rates.  AG Response at 6.  The AG claims that “in the absence of what consumers will 

actually pay, and what they will be paying for, the Commission cannot approve the requested 

expansion of the Rider AMP tariff.”  Id.  The AG’s arguments misstate the law and, if accepted, 

would be inconsistent with the Commission’s decision in Docket No. 07-0566 approving Rider 

AMP as well as with numerous other approved rates, Commission decisions, and rulings of the 

courts. 

7. The AG’s claim that the PUA requires a tariff to contain an “actual rate” 

(meaning a stated price) has been squarely, explicitly, and repeatedly rejected.  In 1958, the 
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Illinois Supreme Court upheld the Commission’s authority to permit a utility to automatically 

increase its rates to recover the costs of wholesale power purchases pursuant to an approved 

“mathematical formula.”  City of Chicago v. Illinois Commerce Comm’n, 13 Ill. 2d 607, 611-13 

(1958)1.  In upholding this formula rate, the Court held that “it is clear that the statutory 

authority to approve rate schedules embraces more than the authority to approve rates fixed in 

terms of dollars and cents.”  Id. at 611 (emphasis added).  The Court found it sufficient that the 

Commission retained its power to initiate a proceeding to investigate the reasonableness of the 

utility’s rates – a statutory power that also remains intact under Rider AMP.  Id. at 617; see 220 

ILCS 5/9-250.  Indeed, Rider AMP goes far beyond that by requiring explicit Commission 

approval of projects before a penny can be collected and by expressly providing for a proceeding 

where the reasonableness of actual costs can be reviewed.  Rider AMP, ILL. C.C. No. 10, 

Original Sheet Nos. 225 and 234.   

8. The AG’s claim that PUA requires the Commission to ensure that rates are just 

and reasonable, while certainly true, does not invalidate the Rider AMP, the Petition, or the 

Supplement.  Contrary to the AG’s intimation, the PUA does not dictate how the Commission 

should make this determination, and the Supreme Court in City of Chicago emphasized that the 

Commission has wide latitude in establishing “preferable techniques in utility regulation.”  13 Ill. 

2d at 618.  Quoting its earlier decision in Antioch Milling Co. v. Public Serv. Co. of N. Ill., 4 Ill. 

2d 200, 210 (1954), the Court emphasized that “[t]he act provides that rates shall be reasonable; 

but it entrusts the enforcement of that obligation in the first instance to the commission.”  City of 

Chicago, 13 Ill. 2d at 618 (internal quotation marks omitted).  In particular, there is no 

                                                 
1   The Supreme Court upheld this rate under the Commission's general Article IX authority and not under any 
special statute or rule applicable to fuel adjustment clauses.  See City of Chicago, 13 Ill. 2d at 611-13.  Those laws 
did not exist at the time of the decision and the Court rely on no special law in approving the formula rate.  
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requirement in the PUA that costs be projects or, indeed, any cost-causing events be reviewed in 

the same proceeding as a cost-recovery tariff is approved.  Indeed, the Supreme Court has agreed 

with the Commission that a rider-based cost recovery mechanism can provide a more “accurate 

and efficient” means than a general rate case for tracking costs and matching them with rates.  

Citizens Util. Ed. v. Illinois Commerce Comm’n, 166 Ill. 2d Ill, 138 (1995).  Moreover, although 

the costs of the ARRA project(s) that may be proposed are uncertain at this time, the 

circumstances where formula or pass-through riders may be used are not limited “only to those 

cases where expenses are unexpected, volatile, or fluctuating” (City III, 281 Ill. App. 3d 617 at 

628).   

9. ComEd’s proposal clearly falls within the Commission authority upheld by City 

of Chicago and other cases.  Rider AMP does not grant ComEd a prospective right “to set its 

own rates” (see Citizens Util. Bd. v. Illinois Commerce Comm’n, 275 Ill. App. 3d 329, 340 (1st 

Dist. 1995)), but rather establishes a defined process and formula for the recovery of costs of 

Commission-approved activities.  Under Rider AMP, the Commission retains control not only 

over the projects but also the costs of which will be recovered through Rider AMP.  The revision 

of Rider AMP which ComEd proposes simply allows a mechanism for the Commission and 

ComEd to be able to take advantage of any federal stimulus funding through ARRA.   

10. The error in the AG’s argument is also apparent in its deviation from past 

decisions of the Commission and the courts.  Formula rates have been repeatedly approved by 

the Commission where the costs and resulting charges were not known at the time the rate was 

approved.  Examples include:  Rate BES (ILL. C.C. No. 10, Orig. Sheet No. 19 et seq.), Rate 

BESH (ILL. C.C. No. 10, Orig. Sheet No. 29 et seq.), Rider ECR (ILL. C.C. No. 10, Orig. Sheet 

No. 240 et seq.), Rider LGC (ILL. C.C. No. 10, Orig. Sheet No. 253 et seq.), Rate RRTP (ILL. 
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C.C. No. 10, Orig. Sheet No. 356 et seq.), and Rider NS (ILL. C.C. No. 10 Orig. Sheet No. 277 

et seq.).  The courts have likewise upheld Commission-approved under these circumstances.  See 

Citizens Util. Bd., 166 Ill. 2d at 133 (upholding recovery of “coal-tar cleanup expenditures” 

through a flexible “rider” mechanism, which the Supreme Court described as a mechanism that 

could “increase a rate, allowing the utility to recover the cost as it is incurred, alleviating the 

delay of waiting until the utility files a general rate case to recover expenses”); City of Chicago, 

281 Ill. App. 3d at 627-28 (upholding rider recovery of utility municipal franchise fees); Ill. 

Power Co., ICC Docket No. 04-0294, 2004 WL 2208508, at *47 (Order, Sept. 22, 2004) 

(approving automatic adjustment clause for 90% of asbestos litigation costs); Peoples Gas Light 

and Coke Co. and North Shore Gas Co., ICC Docket Nos. 07-0241/0242 Cons. (Order, Feb. 5, 

2008) (approving a rate mechanism designed to allow recovery of a significant portion of fixed 

costs through volumetric distribution charges).  Indeed, as noted above, the Commission 

approved Rider AMP in ComEd’s last rate case (Docket No. 07-0566), a rider that expressly 

authorizes the recovery of costs of an AMI pilot to be reviewed and approved in a subsequent 

docket (i.e., this docket).  If the AG’s argument were correct, the Commission’s decision in 

Docket No. 07-0566 would be unlawful. 

*  *  *  *  * 

11. In sum, ComEd’s motion seeking leave to file an informational Supplement is not 

a proper vehicle for the AG to contest the Commission’s ability to approve the amendments to 

Rider AMP proposed in the original Petition.  But, even if it were, the AG’s arguments are 

meritless.  ComEd’s Motion should, therefore, be granted.   
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