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The People of the State of Illinois, ex rel. Lisa Madigan, Attorney General of the State of 

Illinois (“the People”), pursuant to the Administrative Law Judge ruling on June 26, 2009, 

hereby respond in opposition to Commonwealth Edison Company’s (“ComEd” or “the 

Company”) Supplement to Petition (“Supplemental Petition”) and its proposed amendment to its 

Rider Advanced Metering Project (“Rider AMP”) tariff related to recovery on and of federal 

stimulus project investment expenditures included in its June 1, 2009 Petition (“Petition”) that 

initiated this docket.  ComEd’s Petition and Supplemental Petition seek Illinois Commerce 

Commission (“the Commission” or “ICC”) approval of a rider funding mechanism for projects 

that it will not describe in substance or cost in this docket.  The requested rider tariff expansion 

goes beyond the specific cost recovery parameters approved in ICC Docket No. 07-05661.  

Illinois law requires specific cost data and rate impact information before a change in tariffs is 

permitted.  Unless the surcharges to be collected from ratepayers under Rider AMP will decrease 

as a result of federal stimulus project grants, the Commission should deny any change to the 

tariff related to federal stimulus projects in both the Petition and Supplemental Petition.  In 

support of this Response, the People state as follows:  

                                                 
1 ICC Docket No. 07-0566 was ComEd’s last rate case, and the proceeding in which a rider tariff for a limited 
automated metering infrastructure, or “AMI”, project was approved.  ComEd, Proposed general increase in rates, 
ICC Docket No. 07-0566, Final Order, September 10, 2008, pages 103-143. 



1.  On June 1, 2009, ComEd filed the Petition before the Commission seeking 

approval of certain tariff sheets identified as Rider AMP, Advanced Metering Program 

Adjustment.  According to the filed tariff pages “[t]he purpose of this rider is to allow the 

Company to begin to recover in a timely fashion (a) a return on and of investment expenditures 

related to the Company’s investment in an Advanced Metering Program (AMP); and (b) other 

expenses and authorized incremental costs related to such AMP; and (c) a return on and of 

investment expenditures related to the Company’s investment in Federal Stimulus Projects 

(FSPs) . . . “  ILL.C.C.No 10, 1st Revised Sheet No. 223, Rider AMP (“Rider AMP tariff”).   

2. According to the Rider AMP tariff, “Federal Stimulus Projects” is defined as 

follows:   

[t]he deployments of smart grid technologies and infrastructure through projects 
approved in accordance with the provisions of the Approval Process section of 
this rider and for which the Company obtains funds from the government of the 
United States of America (USA) in accordance with Public Law No. 111-5, the 
American Recovery and Reinvestment Act of 2009, enacted on February 17, 
2009, and such public law as it may be amended thereafter.  Smart grid 
technologies and infrastructure are described in Section 1301 of The Energy 
Independence and Security Act of 2007, 15. U.S.C. § 17381.   

 
Rider AMP tariff, p. 3. 

 
3. In its Petition, ComEd stated that it “seeks the Commission’s approval to revise 

Rider AMP to optimize ComEd’s ability to secure and use these federal stimulus funds, alone or 

through joint projects with others.”  Petition at 6.  The Petition further stated: 

ComEd cannot, as of the date of this Petition, specify each particular stimulus 
project that might be proposed or funded.  The federal scheme under which such 
programs would be evaluated and funded remains in flux, with a major revision 
having been announced less than ten days ago.  While ComEd will submit 
additional detail to the Commission and parties as it becomes available, waiting to 
approve on a mechanism to consider and approve such proposals at the state level 
until the proposals themselves are fully developed would compromise ComEd’s 
ability to secure funding for projects that benefit Illinois customers.  Indeed, in the 
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absence of an established tariff mechanism to propose and consider potential 
projects, the ability to access federal funds will be severely impaired. 

 
Petition at 6.  Nowhere in the Petition or any ComEd pre-filed testimony supporting the Petition 

does the Company explain or cite why it believes “waiting to approve on a mechanism to 

consider and approve such proposals at the state level until the proposals themselves are fully 

developed would compromise ComEd’s ability to secure funding for projects that benefit Illinois 

customers.”  For example, no citation is made to any United States Department of Energy 

funding opportunity announcement (“FOA”), rule or requirement that a state-commission 

authorized funding cost recovery mechanism must be in place or the Company’s likelihood to 

receive federal stimulus dollars will be compromised.  Nor does ComEd explain why it cannot 

finance the match required by federal stimulus projects with funds either generated internally or 

from the capital markets. 

4. In its Supplemental Petition, ComEd posits that  

[s]ince the Petition and Dr. (Ross) Hemphill’s testimony were submitted, there 
have been material changes to the schedule and procedures for U.S. Department 
of Energy acceptance, review, and approval, and funding of ARRA [“American 
Reinvestment and Recovery Act”] projects.  Largely as a result, ComEd will be 
unable in June to submit to the Commission a particular ARRA Project for formal 
approval and is unlikely to be able to submit such a project within the schedule 
for this proceeding. 

 
Amended Petition, par. 3.  Indeed, ComEd makes clear that no testimony or description of any 

kind of any proposed federal stimulus smart grid project for which it might seek funding, 

including any discussion of the equipment to be installed, the cost to the company and the cost to 

ratepayers, will be supplied in this docket.  Nevertheless, the Supplemental Petition states that 

ComEd intends to continue to seek Commission approval in this proceeding of the amendments 

to Rider AMP that permit cost recovery from ratepayers for a return on and of investment 

expenditures related to the Company’s investment in federal stimulus projects. 
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5. The Commission’s Final Order in ICC Docket No. 07-0566 allowed ComEd’s 

request for approval of Rider SMP “for the very limited purpose of implementing Phase 0 – a 

scaled deployment of AMI – as a pilot program.”  Final Order at 138.  In the same docket, the 

Commission created a “Statewide Smart Grid Collaborative” to consider the costs and benefits of 

smart grid implementation, and to develop a strategic plan for such implementation for 

presentation upon completion and in a docketed proceeding to the Commission.  Final Order at 

141. 

6. As the Commission approved it, Phase 0 was to consist of “primarily the 

installation of up to 200,000 advanced meters and associated infrastructure.”  Id.  The 

Commission also approved a workshop process led by an independent third-party facilitator to 

develop, goals, timelines, evaluation criteria, etc.  Id.  After the deployment of AMI and a period 

of evaluation, ComEd was instructed to prepare an evaluation report which would be shared with 

the workshop participants, the Commission, and the Statewide Smart Grid Collaborative ordered 

by the Commission in the same docket. 

7. The Commission expressed concern in that rate case that “under the Company’s 

proposal, we are being asked to quickly approve various improvements that resemble a smart 

grid, yet the Commission has insufficient information to assess if these improvements actually 

qualify as smart grid.”  Final Order at 140.  Under those circumstances, the Commission was 

concerned that adopting ComEd’s proposal “too quickly and without sufficient stakeholder input 

or Staff analysis” would not assure the Commission that consumers would be the primary 

beneficiaries.  Id. 

8.  The Commission’s role is as investigator and regulator of Illinois public utilities, 

and not merely as an arbitrator between a utility and any parties who might happen to oppose it.  
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People ex rel. Hartigan v. Illinois Commerce Com'n, 117 Ill.2d 120, 135, 510 N.E.2d 865, 871 

(1987). 

9. Section 9-201 of the Public Utilities Act provides that “[i]f the Commission enters 

upon a hearing concerning the propriety of any proposed rate or other charge, classification, 

contract, practice, rule or regulation, the Commission shall establish the rates or other charges . . 

. which it shall find to be just and reasonable.”  220 ILCS 5/9-201(c).  A determination of what is 

“just and reasonable” involves a balancing by the Commission of the interests of the utilities' 

stockholders and the utilities' consumers.  Abbott Laboratories, 289 Ill.App.3d at 715-716, 682 

N.E.2d at 35.  The Commission cannot fulfill its statutory duty to balance the competing interests 

of stockholders and ratepayers without taking into account the impact of proposed rates on 

ratepayers.  Citizens Utility Board v. ICC, 276 Ill.App.3d 730, 737, 658 N.E.2d 1194 (1995). 

10. An order of the Commission shall be reversed if it is not supported by substantial 

evidence.  220 ILCS 5/10-201(e)(iv)(A) (West 1994). “Substantial evidence” has been defined as 

“evidence which a reasoning mind would accept as sufficient to support a particular conclusion 

and consists of more than a mere scintilla of evidence but may be somewhat less than a 

preponderance.”  Abbott Laboratories, Inc. v. Illinois Commerce Com'n, 289 Ill.App.3d 705, 

713, 682 N.E.2d 340, 348 (1st Dist. 1997) (“Abbott Laboratories”) (citing Central Illinois 

Public Service Co. v. ICC, 268 Ill.App.3d 471, 479 [1994]).   

11. Given ComEd’s statement in the Supplemental Petition that no additional 

information on the size, scope and costs of the federal stimulus projects to be approved here, the 

Commission will not have the substantial evidence required by Illinois law to support a finding 

that the limited rider approval given in ICC Docket No. 07-0566 should be expanded to include 

unspecified FSPs. 
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12. The law requires that the rates consumers will actually pay be included in tariff 

sheets on file with the Commission, so that the public can tell what rates the utility is authorized 

to charge.  220 ILCS 5/9-103.  Tariffs that do not contain the information necessary to enable the 

Commission to review the rates and to protect consumers are unlawful.  Citizens Utility Board v. 

Illinois Commerce Comm’n, 275 Ill.App.3d 329, 338-339 (1st Dist 1995)(as modified on 

rehearing) (blank contract rates are unlawful). 

13. The PUA does not authorize the pre-approval of blank rates under the guise of 

approving a process.  In this docket, in the absence of what consumers will actually pay, and 

what they will actually be paying for, the Commission cannot approve the requested expansion 

of the Rider AMP tariff. 

WHEREFORE, the People of the State of Illinois respectfully request that the 

Commission deny the requested tariff expansion in both the Petition and Supplemental Petition 

unless ComEd can demonstrate to this Commission that the surcharges to be collected from 

ratepayers under Rider AMP will decrease (or not increase) as a result of federal stimulus project 

grants.  

Respectfully submitted, 

The People of the State of Illinois 
by LISA MADIGAN, Attorney General 
 
________________________________________ 
Karen L. Lusson, Senior Assistant Attorney General 
Kristin C. Munsch, Assistant Attorney General 
100 W. Randolph St., 11th Floor 
Chicago, IL 60601 
Telephone (312) 814-1136 
Fax (312) 814-3212 
Email: klusson@atg.state.il.us 
Email: kmunsch@atg.state.il.us 
 

Dated July 1, 2009  
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