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No. 07-0491 

COMMONWEALTH EDISON COMPANY’S  
MOTION TO STAY THE PROCEEDING 

Commonwealth Edison Company (“ComEd”), by its attorneys, respectfully moves the 

Administrative Law Judge, pursuant to 83 Ill. Adm. Code § 200.190, to stay this proceeding until 

December 31, 2009.  In support of this Motion, ComEd states: 

1. On September 21, 2007, ComEd filed a Petition asking the Illinois Commerce 

Commission (“Commission”) to determine that the customer outages resulting from a storm 

system that moved through ComEd’s service territory on August 23, 2007 could not be 

aggregated in a manner to trigger Section 16-125(e) liability or, in the alternative, to grant a 

waiver of any liability on the grounds that the customer outages were the result of unpreventable 

damage due to weather events or conditions.   

2. Commission Staff (“Staff”) and the Illinois Attorney General’s Office (the “AG”) 

filed direct testimony on April 15, 2008.  ComEd filed direct and rebuttal testimony on June 4, 

2008.  On August 13, 2008, a evidentiary hearing was held where the record was marked 

“HEARD AND TAKEN.”   

3. Initial briefs were filed by ComEd on September 19, 2009 and Staff and the AG 

filed their responsive briefs on October 9, 2008.  On October 20, 2008, ComEd filed its reply 

brief and Staff and the AG filed their cross-responses.   
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4. On January 29, 2009, P.A. 95-1027 was enacted.  P.A. 95-1027 amends Section 

16-125(f) of the Act by adding the following language: 

A utility's request for a waiver of this Section shall be timely if filed no 
later than 30 days after the date on which a claim is filed with the 
Commission seeking damages or expense reimbursement under this 
Section. No utility shall be liable under this Section while a request for 
waiver is pending.  

P.A. 95-1027 becomes effective on June 1, 2009.   

5. The question of whether a new statute such as this applies to cases already filed 

turns on whether the change is substantive or procedural in nature.  In Caveney v. Bower, 207 Ill. 

2d 82 (2003), the Illinois Supreme Court stated  “section 4 [of the Statute on Statutes1] represents 

a clear legislative directive as to the temporal reach of statutory amendments and repeals:  those 

that are procedural in nature may be applied retroactively, while those that are substantive may 

not.”  It is equally clear that “section 4 applies to both outright repeals and amendments,” such as 

P.A. 95-1027.  See People v. Glisson, 202 Ill. 2d 499 (2002).  Amended Section 16-125(f) should 

be applied retroactively, since the change it makes – changing the time for filing a proceeding – 

is procedural in nature and does not “impair rights that a party possessed when he acted, increase 

a party’s liability for past conduct, or impose new duties with respect to transactions already 

completed.”  Commonwealth Edison Co. v. Will County Collector, 196 Ill. 2d 27, 38, 255 Ill. 

Dec. 482, 749 N.E.2d 964 (2001).     

6. To date, while informal questions have been posed to ComEd and Staff, no 

customer has filed with the Commission a claim under Section 16-125 relating to the August 23, 

                                                 
1 Section 4 of the Statute on Statutes provides that “No new law shall be construed to repeal a former law, 

whether such former law is expressly repealed or not, as to … any right accrued, or claim arising under the former 
law, or in any way whatever to affect any such … right accrued, or claim arising before the new law takes effect … 
.”  5 ILCS 70/4.   
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2007 storm system.  Given this fact and given that, under P.A. 95-1027, a proceeding such as this 

no longer need be filed or adjudicated in advance of such a claim, it would be beneficial to stay 

this proceeding in order to determine if any claims will be filed.   

7. ComEd seeks to stay this proceeding until December 31, 2009, more than two 

years after the storm system occurred.  Provided that no claims are filed by December 31, 2009, 

ComEd intends to move to dismiss this proceeding at that time, without prejudice and with leave 

to reinstate should any claim be filed thereafter.  This will avoid potentially needless litigation 

and reduce the costs and administrative burdens imposed on the Commission and the parties, 

without prejudice to the rights of any party. 

WHEREFORE, Commonwealth Edison Company respectfully moves the Administrative 

Law Judge to stay this proceeding until December 31, 2009. 

Dated:  June 29, 2009 
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COMMONWEALTH EDISON COMPANY 
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