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STATE OF ILLINOIS 
 

ILLINOIS COMMERCE COMMISSION 
 
 
 
Enbridge Pipelines (Illinois) L.L.C.  : 
 :   07-0446    
Application pursuant to Sections 8-503, :     
8-509 and 15-401 of the Public Utilities  : 
Act – the Common Carrier by Pipeline : 
Law to Construct and Operate a  : 
Petroleum Pipeline and when necessary, : 
To Take Private Property as Provided by  : 
The Law of Eminent Domain. : 
 
 

REPLY BRIEF ON EXCEPTIONS OF THE STAFF OF THE  
ILLINOIS COMMERCE COMMISSION 

 
 

The Staff of the Illinois Commerce Commission (“Staff”), by and through its 

counsel, pursuant to Section 200.830 of the Rules of Practice (83 Ill. Adm. Code 

200.830) of the Illinois Commerce Commission (“Commission”), respectfully submits 

this Reply Brief on Exceptions to the Briefs on Exception (“BOE”) filed by Shelby Coal 

Holdings, LLC, Fayette Coal Holdings, LLC, and Marion Coal Holdings, LLC (“Shelby 

Intervenors”), and Estate of Pleasant Murphy and the Village of Downs (“Turner 

Intervenors”) on June 12, 2009 in response to the Administrative Law Judges’ Proposed 

Order issued on May 22, 2009.  Staff addresses issues to which it replies in the order in 

which they appear in the Proposed Order. 

 
 

I. DISCUSSION 
 

A. Overview 
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The Proposed Order should not be changed based on the arguments provided in 

the various Intervenors’ BOE’s.  Staff’s Initial Brief and Reply Brief identified and 

responded to many of the arguments raised in the BOE’s of Shelby Intervenors and 

Turner Intervenors.  In this Reply Brief on Exceptions, Staff responds only to the extent 

that the various BOE’s raised arguments which Staff did not adequately address in its 

Initial Brief or Reply Brief.  Staff continues to rely on its positions and arguments set 

forth in Staff’s Initial and Reply Briefs and those arguments are incorporated and 

adopted as if fully set forth herein.  

 
B. Section 15-401(b) Common Carrier Certificate Requirements 

 
1. Public Need  

 
Response to Shelby Intervenors 

Shelby Intervenors argue that the Proposed Order rejects a fact based, analytical 

approach to the determination of public need in favor of a “flexible” approach and 

ignores the logical consistency of the Lakehead order.  Staff contends that an analytical 

approach was used, while providing for the flexibility of worldwide changes in the energy 

and transmission area that have occurred in the past decade.  As pointed out in the 

Proposed Order, the issue of whether or not there is a public need for the proposed 

pipeline is difficult, particularly where the statute contains neither a definition of public 

need nor the criteria to be considered in determining whether a public need has been 

shown.  (PO, p. 45)   

However, Section 15-401 of the PUA requires, inter alia, a finding that “a public need 

for the service exists” (220 ILCS 5/15-401(b)) in order for a certificate of good standing 
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to be issued.  The requirement of a demonstration for “public need for the service” is a 

separate requirement from the requirement for a demonstration of “public convenience 

and necessity,” which is also required under Section 15-401(b).  (See Lakehead 

Pipeline Company, Limited Partnership, Petitioner-Appellant, v. Illinois Commerce 

Commission (“Lakehead”), 296 Ill. App.3d 942, 954, 696 N.E.2d 345, 353 (3rd Dist. 

1998)) 

As described in the Lakehead decision:   

In the context of public need, it is appropriate to look at the larger group of 
the general public to see if it requires the service, not whether some 
components of the public are in fact using the service. Only by looking to 
the public at large can one determine whether there is an actual existing 
or expected popular need for the proposed service which should not be 
denied.  (Id., p. 955, 354) 
 

The Commission has found that the public need required is that of public and not of 

any individual or number of individuals; the public is greater than a limited number of 

market players.  (Final Order, p. 34, Docket No. 96-0145, May 7, 1997, 1997 Ill. PUC 

Lexis 155, citing Roy v. Illinois Commerce Commission, 322 Ill. 452, 458 (1926))   

When considering the need for the project, the Commission should not limit its 

considerations to local needs.  The consideration of public need “serves to protect and 

restrict the exercise of such powers as eminent domain.” (Lakehead, p. 952, 352)  A 

local public need would be one method of proving need, but need may also be 

demonstrated on an interstate basis.  (Id.)   Therefore, the Commission’s broader 

approach to the public need determination is the more appropriate standard of review to 

choose.  Even so, Staff witness Maple stated on pages 8-9 of his rebuttal testimony that 
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the pipeline does, in fact, offer direct benefits to the citizens of Illinois and the Midwest, 

in addition to any benefits imputed to the nation as a whole. 

The broader approach to public need was the determination utilized by Enbridge and 

the Staff in presenting its evidence.  Further, this is consistent with the Lakehead 

decision, where the Court noted:  

Because of the changes in 1986 and 1996, we must presume that the 
legislature intended to change the law with respect to certifying pipelines.  
In this instance it appears to have elevated the requirements for 
certification, and its failure to provide a statutory definition of public need 
at any time strongly suggests that it intended to allow the Commission to 
exercise a flexible approach to these matters. (Id., p. 945, 353) 
(Emphasis added) 

As described in Staff’s testimony, circumstances surrounding how our energy supply 

and transmission network operate have changed from more than a decade ago.  

Enbridge provided economic benefit analyses that support a finding of public need for 

the pipeline.  (See Enbridge Exs. 3.0, pp. 4-21, 3.0A, pp. 4-11, 19-21, 23-40, 47-64, and 

71-74)  Further, concerns such as reliability and access to secure supplies have taken 

on greater meaning since 1996.  The current docket must be viewed in the context of 

today’s environment rather than an environment more than a decade ago.  The 

Commission should reject Shelby Intervenor’s replacement language as being with 

without merit.  

2. Fit, Willing, and Able  
 

Response to Turner Intervenors 

Turner Intervenors’ BOE complains that there is no evidence in the entire 
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evidentiary record of Enbridge Pipeline “Illinois” LLC’s financial standing for the Illinois 

Commerce Commission to consider in determining whether it is fit to undertake the 

obligations of maintaining the pipeline and providing payment for future environmental 

damage or loss of life or limb.  As stated in Staff’s Initial Brief, based upon Staff witness 

Janis Freetly’s evaluation of Enbridge Illinois’ financial capability to construct, operate 

and maintain the proposed pipeline from near Pontiac to Patoka (“Southern Access 

Extension Project”), Staff concluded that through its relationship with Enbridge, Inc., 

Enbridge Illinois is capable of financing the construction, operation and maintenance of 

the proposed pipeline from near Pontiac to Patoka.  (Staff IB, p. 8)  Ms. Freetly stated 

that Enbridge Illinois is owned by Enbridge, Inc. (“Enbridge”), a diversified energy 

company with operations in a number of segments including liquids pipelines and gas 

distribution.  Enbridge operates the world’s longest crude oil and liquids pipeline system 

in Canada and the United States.  Enbridge also owns and operates Canada’s largest 

natural gas distribution company. (Staff IB, p. 9) 

Further, as the Proposed Order notes, the Commission observes that no similar 

analyses were performed by parties who disagreed with Staff’s conclusion regarding 

Petitioner’s fitness.  (PO, p. 15) 

Finally, the Proposed Order provides “As a condition of this Order, Enbridge, Inc. 

shall fulfill its commitments to provide such financial support as is reasonable necessary 

for the construction and operation of the proposed pipeline, as described in the record.” 

(PO, p. 15)  With this condition, the concern for financial fitness by Enbridge is without 

merit.  Turner Intervenors failed to provide, pursuant to 83 Ill. Adm. Code 200.830(b), 

substitute language to be included with exceptions when exception is taken to as to a 
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statement or finding of fact in the Proposed Order.  

 

II. CONCLUSION 
 
 WHEREFORE, for the foregoing reasons, Staff of the Illinois Commerce 

Commission respectfully requests that Commission adopt the Proposed Order in its 

entirety. 

      Respectfully submitted,  

          
       _________________________ 
       Janis Von Qualen 
       James V. Olivero 

 
Counsel for the Staff of the Illinois 
Commerce Commission   

June 22, 2009 
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