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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
IN RE:  ENBRIDGE PIPELINES    ) 
(ILLINOIS) L.L.C.     ) 
       ) 
Application pursuant to Sections 8-503, 8-509  ) 
and 15-401 of the Public Utilities Act - the  )  DOCKET NO:  07-0446 
Common Carrier by Pipeline Law to Construct  ) 
and Operate a Petroleum Pipeline and when  ) 
necessary, to Take Private Property as   ) 
Provided by the Law of Eminent Domain.  ) 
 

 
BRIEF ON EXCEPTIONS TO THE PROPOSED ORDER OF 

SHELBY INTERVENORS 
 
 In accordance with the schedule set forth in the Administrative Law Judge's Proposed 

Order of May 22, 2009 (the “Proposed Order”), and Section 200.830 of the Rules of Practice of 

the Illinois Commerce Commission (the “Commission” or “ICC”), 83 Ill. Adm. Code § 200.830,  

Intervenors Shelby Coal Holdings LLC, Fayette Coal Holdings, LLC and Marion Coal Holdings, 

LLC (“Shelby Intervenors”) submit this Brief on Exceptions to the Proposed Order. This brief 

contains Shelby Intervenors’ proposed revised and replacement language in black-lined format.  

 

I. SUMMARY AND RECOMMENDED COMMISSION ACTION   

 The Proposed Order makes three fundamental errors in applying the Commission's 

Lakehead decision to the facts in this case to determine public need. First, the Proposed Order 

relies on vague and ill-defined concepts of "changing landscapes" in the national energy supply 

transportation sector to support a novel interpretation of the Lakehead decision.  (Proposed 

Order at 45). This interpretation ignores the Commission's analytical approach in Lakehead in 

favor of a rhetorical approach to evaluating evidence of public need. This conclusory approach 

is the only conceivable method to conclude from the record evidence that the Applicant has met 

its burden.  
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The presence of an amorphous “changing landscape” provides no justification for rejection of 

the Commission’s Lakehead principles.  The deeper, analytical approach, defined in the 

Lakehead decision, leads only to the conclusion that the Applicant has not met its burden and 

that no "public need" exists for this particular project.       

 Second, the Proposed Order unfairly argues that Shelby’s "competitive market" 

argument relies on a 1986 US Department of Justice report ("1986 Report") as authoritative. 

(Proposed Order at 45). This characterization of the Shelby evidence mistakenly leads the 

Proposed Order to the conclusion that such an interpretation would "have 

prohibited...certifications even at the time the current CCPL was enacted." (Id.) This conclusion 

contravenes the weight of the evidence provided by Shelby in two respects. Shelby introduced 

evidence showing that,  indeed, the ICC has certified pipelines under the current CCPL using, 

what the Proposed Order has termed, the "competitive market" argument. (Shelby In. Br., pp. 

12-13).  Moreover, the Shelby argument does not rest on the 1986 Report; rather it draws on 

the Commission's approach to certification as enunciated in Lakehead and applied in the cases 

cited by Shelby and by the Commission in Lakehead. (Id. pp. 9-10 and Shelby Resp. Br., pp. 2-

3).  To characterize Shelby's reference to the 1986 Report in such a simplistic way misses the 

entire point of the regulation of liquids pipelines. It is not simply that the Applicant operates in a 

competitive market as the Proposed Order seems to assume, it is that the Applicant has not 

shown why it deserves this special grant of privilege. (Shelby In. Br. at 9, 12-13).  Absent that 

showing, the fact that the Applicant operates in a competitive market indicates that this 

proposed pipeline arises out of a private desire not in furtherance of a public need.          

 Third, the Proposed Order, while mistakenly claiming the "competitive market" argument 

would deny all certifications, unpersuasively concludes that the Applicant's flawed and simplistic 

evidence, and in particular Staff's overly broad interpretation of the evidence, provides a 

"reasonable basis" for this decision. (Proposed Order, p. 45).  This conclusion has no basis in 

the evidence and relies solely on Staff's opinion about the evidence. The record unequivocally 
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reveals that the Applicant has not shown that its proposed project will provide any additional oil 

to Illinois or the United States. (Shelby notes that Staff has not attempted to rebut this fact, 

despite Staff’s opinion to the contrary.) Indeed, as the Applicant operates in a competitive 

market, it cannot make such a showing. (Shelby In. Br.  pp. 9-10). The Commission, however, 

need not accept the word of any intervenor in this case on this point, it need only look to the 

Applicant's own evidence for this proposition. (Id. citing Applicant's witness Dr. Cicchetti).        

 These errors of fact and policy, if not fixed as outlined in this brief, could effectively 

nullify the Commission's authority over applications of this type. Indeed, this is exactly the 

concern the Commission expressed in Lakehead.  Regulatory certainty should be a goal of 

Commission policymaking.  Providing future applicants with a reasonable hurdle, based on a 

well reasoned analytical framework, as the Commission outlined in Lakehead, is the best policy 

for the citizens of this state and potential future applicants. Further, as this Commission has 

stated, the eminent domain authority should be used "sparingly" in order to balance the rights of 

landowners and those members of the public that may benefit from a product transported 

through the pipeline. (Lakehead at 23). The Proposed Order's expansive definition of the public 

need would lead to easily–obtained eminent domain authority. Despite the Proposed Order's 

conclusion on eminent domain, a determination of public need in this docket is clearly the 

highest hurdle for obtaining eminent domain authority. Lakehead, the Enbridge predecessor 

company,  made it clear to the Securities and Exchange Commission that obtaining a certificate 

from the ICC was for the sole purpose of gaining leverage in land negotiations. (McDermott, 

Dir., 17:356-377, citing Lakehead's 10-Q filed with the SEC on 5/14/98). To remedy these errors 

the Commission should clearly state its adherence to a fact-based, analytical approach to the 

public need decision as outlined in Lakehead.  By using this approach and applying it to the 

facts of the case the Commission will discover that the Applicant has not met their burden.  
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 Section II of this brief will provide the argument for rejecting the Proposed Order's 

application of the evidence in this case. Clarification of Shelby's position is found in the 

exceptions found in Section III.  

  

II. THE COMMISSION SHOULD REJECT THE PROPOSED ORDER'S RHETORICAL 

APPROACH TO THE EVIDENCE  

 The Proposed Order's analysis of the Applicant's evidence, relying heavily on Staff's 

opinion of that evidence, is woefully inadequate in that it rejects a fact-based, analytical 

approach to the determination of “public need” in favor of a purported "flexible" approach. 

(Proposed Order, p. 46).  Unfortunately, this "flexible" approach ignores the logical consistency 

of the Lakehead order and, rather, relies on rhetorical statements that lack substantiation in the 

record. Indeed, even the Proposed Order acknowledges that its approach takes a "broader view 

of the public need standard" relative to Lakehead. (Id. p. 43)  This overly broad approach 

amounts to a rhetorical analysis of the evidence. For example, Staff does not dispute that oil 

from this pipeline may meet demand in another state, but rather expands the Lakehead 

definition of the public by including the "nation as a whole." Amazingly, the Proposed Order 

agrees with this new definition of the "public" (Proposed Order, p. 45).  This new definition of the 

public, however, is not based on a factual reading of the evidence, rather, it constitutes a 

simplistic definition based on hazy notions of energy security and consumer benefits (neither of 

which has any verified quantification in the record). This definition of the public is contrary to 

Lakehead, the evidence, and common sense.  

 The Proposed Order completely ignores the record evidence concerning the ability of 

Illinois and the United States to obtain oil from Canada. The record shows that denying this  

certificate will not prevent one drop of Canadian oil from arriving in the United States. 

(Shelby Int. Br.  pp. 9-10,. citing Applicant's witness Dr. Cicchetti).  This fact begs the question: 

how can a public need for a pipeline exist when its absence would have no effect on the volume 
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of oil from Canada moving into the United States? The Proposed Order does not address this 

issue. Said another way, all the rhetorical affirmations concerning "friendly and reliable 

countries," "changing landscapes," "re-evaluation of our energy supply" have no causal 

connection to this particular proposal and therefore cannot show “a public need for the service” 

as required by the CCPL.               

 Lakehead, if anything, places the Commission in a central role in evaluating applications 

under the CCPL. Indeed the Commission made clear that any analysis should look beyond the 

Applicant's own system. (Lakehead at 22).  Specifically, the Commission found that Lakehead 

"failed to show any evidence that relevant supply sources (not just Lakehead's system) could 

not meet current and foreseeable future demand in this region...[I]n fact, Lakehead's own 

witnesses from the refiners could not identify any sort of current or future capacity shortfall on 

any system except Lakehead's." (Id.) This is the exact record the Commission faces in this 

case. (Shelby Int. Br., pp. 9-10).  Moreover, in this instant docket the indisputable evidence 

shows that other sources of pipeline transport supply can and will meet future demand in 

the region. (Id.) The Proposed Order fails to explain why it ignores the evidence on this point or 

why the Order deviates from the Commission's "approach" as found in Lakehead.  

 Perhaps more troubling from a regulatory policy perspective, is the Proposed Order’s 

conclusion concerning the composition of the “public”.  The Proposed Order’s overly broad 

definition, which apparently includes anyone and everyone in the United States, would 

essentially nullify the Commission’s jurisdiction to exercise prudent regulation of pipelines 

seeking to enter Illinois.  The Commission in Lakehead concluded that its “authority in [certifying 

pipelines] is not limited to a ministerial act.”  Yet the inescapable conclusion from the Proposed 

Order’s unreasonably broad definition of the public reduces the Commission’s authority over 

pipelines to a “ministerial act.”  How could any applicant proposing to increase pipeline transport 

capacity fail the Proposed Order’s test? In fact, under the Proposed Order's national view of the 

“public”, as Illinois is in the United States, if the United States can be shown to be served by the 
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pipeline then the fact that a pipeline is proposed to be built suffices to show that the certificate 

merits approval.  The Proposed Order does not require a single, net quantifiable benefit to the 

public, only that new sources of transport capacity will exist and therefore some undefined and 

unknown energy policy goal will be furthered.1 This presents a consistency problem for the 

Commission as pointed out by Shelby witness Dr. McDermott. (McDermott Dir., 14:290-300).  

When does the Commission say no to a pipeline? When the productive capacity of the oil fields 

is exceeded by pipeline transport capacity? What if one more pipeline is proposed? Does the 

Commission accept that pipeline even if it would be redundant? Does it reject the pipeline and 

therefore pick winners and losers in a competitive market? Perhaps someone in Maine might 

benefit from this new pipeline!  Under the Proposed Order the Applicant need not prove that 

someone in Maine will benefit, it need only assert that someone in Maine will benefit.    Under 

this new definition of the public, and this lower standard of proof, if an applicant asserts that 

someone in Maine benefits, then the whole United States benefits and the ICC cannot deny a 

certificate, as Illinois is part of the United States. This new overly broad definition of the public 

flies in the face of the Commission and the Court's Lakehead decisions. Certainly the 

Commission needs flexibility to make reasonable decisions, but those decisions must be made 

with common sense and must be based on the evidence, not assertions.  

 The Proposed Order claims support from the Appellate Court’s endorsement of a 

“flexible approach” in Lakehead, but ignores that same Court’s warning that “… if the 

Commission drastically departs from past practices, its decisions are entitled to less deference.”  

By leading the Commission away from the “guiding principle” established in Lakehead for 

determination of public need, the Proposed Order jeopardizes the Commission’s customary 

entitlement to deference by the Appellate Court.  The “flexible approach” recommended in the 

                                                 
1
 These ethereal policy goals that the Proposed Order claims will be furthered by granting this certificate 

are not found in Illinois law, have not been created as part of a Commission investigation, and have not 
been reviewed in a public forum. At a minimum, the Commission should delay a decision in this docket 
and enter into an NOI to determine which goals are appropriate for reviewing in CCPL cases.    
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Proposed Order stretches the “public need” parameters carefully articulated in Lakehead past 

the breaking point, and, accordingly, constitutes a drastic departure.    

 III. EXCEPTIONS  

 Shelby proposes the following changes to the Proposed Order beginning at pages 42-

46, page 56, and pages 65-68.  

7.  Commission Analysis and Conclusions  
 

Section 15-401(b) of the Common Carrier by Pipeline Law states in part:  
 
Requirements for issuance. The Commission, after a hearing, shall grant an application 
for a certificate authorizing operations as a common carrier by pipeline, in whole or in 
part, to the extent that it finds that the application was properly filed; a public need for the 
service exists; the applicant is fit, willing, and able to provide the service in compliance 
with this Act, Commission regulations, and orders; and the public convenience and 
necessity requires issuance of the certificate. (220 ILCS 5/15-401(b))  

 
The positions of the parties on the issues of public need and public convenience are set 

forth in their filings and are summarized above; they will not be repeated in detail here. The 
parties note that Article 15 contains neither a definition of public need, nor the criteria to be 
considered in determining whether a public need has been shown. The term “public 
convenience and necessity” is not defined either; however, the CCPL does identify several 
criteria to be considered in determining public convenience and necessity of the proposed 
pipeline and alternative locations, most of which pertain to consideration of evidence from other 
state agencies on such issues as the impacts of the proposed pipeline on the environment, 
traffic safety, natural resources and the economy.  
 

As indicated above, Staff’s position is that Petitioner has demonstrated a public need for 
the proposed pipeline. Those Intervenors who address this issue contend that Petitioner has 
failed to do so. 
 

Various parties discuss the Commission’s Order and Appellate Court’s decision in the 
“Lakehead” case. There the Court affirmed the Commission’s denial of a common carrier 
certificate to Lakehead Pipeline Company. Lakehead Pipeline Company, Limited Partnership, 
Petitioner-Appellant, v. Illinois Commerce Commission, 296 Ill. App.3d 942, 954, 696 N.E.2d 
345, 353 (3rd Dist. 1998).  
 

As noted by the Court, “The legislature has not defined "public need‟  and has not set 
forth criteria to consider when determining whether there is a public need for a particular 
service.” In the Court’s view, “failure to provide a statutory definition of public need at any time 
strongly suggests that [the legislature] intended to allow the Commission to exercise a flexible 
approach toward these matters.”  
 

According to the Court, the Commission determined that the public is larger than a 
limited number of market players and the need of a few refiners does not in and of itself 
establish a public need. The court continued, “A public need, in the Commission's opinion, 
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cannot be defined as involving only a limited number of private interests.” The Court added, “We 
can find no fault with this reasoning which takes into account the public as a whole.” 
 

The Court further found:  
 

In the context of public need, it is appropriate to look at the larger group of the general 
public to see if it requires the service, not whether some components of the public are in 
fact using the service. Only by looking to the public at large can one determine whether 
there is an actual existing or expected popular need for the proposed service which 
should not be denied. (Id. at 955, 354)  

 
In the instant case, the Staff believes a finding that there is a public need for the 

proposed pipeline is supported by the record and is consistent with the Commission's and 
Court’s holdings in the Lakehead matter. Intervenors strongly disagree. They make a number of 
arguments, which are summarized in some detail above, in support of their contention that 
Petitioner has failed to show that there is a public need for the proposed pipeline, particularly 
given the holdings in the Lakehead decisions.  
 

In the instant case, the Commission is faced with choosing between two somewhat polar 
positions, neither of which is without merit. In assessing the positions of the parties, the 
Commission is not unmindful of arguments by Intervenors that the “public need” approach 
endorsed by Staff could be viewed as one that makes certification overly accessible. Indeed 
making certificates too assessable was a key concern of the Commission in Lakehead. In that 
decision we were concerned about a definition of the public that was too narrow.  Here we are 
faced with the opposite, but nevertheless still concerning approach of creating too broad of a 
definition of the public need, as Staff and the Applicant have argued.  We are equally concerned 
with too broad of a definition which would reduce our ability to prudently regulate pipelines.  We 
are concerned, as we stated in Lakehead, that such an approach “would require virtually no 
judgment on the part of the Commission and would relinquish the Commission’s prudent control 
over the pipelines that wish to enter this state.” 
 

We cannot accept this approach. While we are mindful of creating too high a hurdle such 
that the public would not be well served, the evidence in this case is clear that the Commission 
has and will continue to grant certificates where the public need requires it.  We do not see On 
the other hand, many of the Intervenor arguments, such as those related to competitive markets 
and to Illinois refineries being at full capacity,  as could precluding the certification of any 
petroleum pipelines in Illinois, when there is a public need for those pipelines. Therefore what 
follows is our analysis based on the facts in this case.   

 
 For that matter, Intervenor “competitive market” arguments based on the United States 

Department of Justice analysis of competition in the crude oil pipeline transport market, which 
was published in 1986 and predated the enactment of the current Common Carrier by Pipeline 
Law, would apparently have prohibited such certifications even at the time the current CCPL 
was enacted. 

 
The threshold question for the Commission is the determination of public need. As we 

stated in Lakehead: “[public need] is of overreaching importance…because it forms a condition 
precedent for any determination of necessity and therefore convenience.” (Lakehead at 5).  We 
must therefore carefully articulate the necessary criteria for a public need showing and apply the 
criteria to the facts and evidence in this case. 
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In determining the criteria for a showing of public need we look to the history of our 
determinations of public need under the Common Carrier by Pipeline Law now found in  Section 
15-401(b) of the Illinois Public Utilities Act (previously found in the Illinois Commercial 
Transportation Law Section 18c-8201). As with all our orders, we must look to the evidence 
presented in the docket under consideration. In cases in which testimony has been filed by 
multiple parties, the Commission must “weigh the evidence presented by the petitioner that 
there exists a public need against the evidence other parties presented that no such need 
exists.” (Lakehead at 14).  
 

In this case the Applicant has provided several types of evidence that purports to show 
public need. First, the applicant claims that the record is clear that demand for refined petroleum 
products is growing and will require the importation of crude oil into Illinois and the surrounding 
region. (Applicant In. Br. at 7).  Second, the Applicant claims that as Illinois is not a producing 
state, imports of oil are necessary. (Id. at 8) Third, the Applicant claims to show that refiners in 
Illinois and generally in the Midwest are turning to Canadian oil for its attractive attributes (e.g., 
reliability, price, and supply quantities).  (Id. At 9) Fourth, the Applicant suggests that due to 
these factors and the alleged projected need for pipeline capacity there have been significant 
developments in the common-carrier-pipeline network servicing Illinois and the surrounding 
areas. The Applicant claims that its existing pipelines as well as its proposed pipelines represent 
a next logical step in the expansion of pipeline capacity to the region. (Id. At 11) Finally, the 
Applicant claims that there will be significant economic benefits to Illinois consumers and that 
the proposed pipeline will promote energy security and independence for Illinois and the United 
States. (Id. at 12-13).  Staff appears to agree, if not with every detail, at least broadly with the 
Applicant's interpretation of its evidence.  
 

The Commission finds that this evidence does not show a public need for the Applicant’s 
proposed pipeline. In making this determination we follow our traditional approach to analyzing 
pipeline requests. This approach was most notably defined in our Lakehead order and later 
upheld by the Appellate Court. In Lakehead we made a clear statement of the “guiding principle” 
in determining public need. We must analyze “the appropriate market and other providers in that 
market, and not just the pipeline itself.” (Lakehead at 14). This guiding principle is founded in the 
nature of the regulation of privately owned entities by a state public utility commission. 
Regulation is based on the concept of providing protection for the public when markets fail to 
provide services that are necessary and desired by the public. A fair reading of Section 15 of the 
Illinois Public Utility Act makes this clear. (See e.g., 15-401(a)-(c) (licensing, duties and 
obligations), 15-501 (Published rates), 15-504 (Rate proceedings), 15-505 (ratemaking 
standards))  Indeed, a fair reading of the history of our decisions in contested pipeline certificate 
cases crystallizes this approach. We have made public need findings in cases where some form 
of market failure was found (e.g., no service or service preventing the closure of a plant thereby 
maintaining the benefits of that plant to the public, safer service, removing a bottleneck thereby 
alleviating a nationwide shortage of a product. (Lakehead at 14)). However, in other cases, 
where the evidence was less robust or only the Applicant provided testimony we were required 
to make a decision based on the evidence provided in the docket. (See e.g., cites in Lakehead 
at 13; also see Order and Second Amendatory Order in ICC Docket Nos. 06-0458 (Keystone) 
and Order in ICC Docket No. 06-0470 (Enbridge Partners)).2 As we stated in Lakehead: “[A]n 

                                                 
2
 In Docket No. 06-0458 testimony was filed by Intervenor Roxana Landfill, but the Intervenor 

subsequently withdrew from the case prior to evidentiary hearings. (Keystone at 3)  In Docket No. 06-
0470, there was no cross examination of witnesses, all evidence was admitted without objection, filing of 
briefs was waived and the Applicant was the only party to file a proposed order to which staff did not 
object. (Enbridge Partners at 2)    



 10 

uncontested case should not be considered as precedence to judge” the application. The 
adversarial nature of a contested case provides us with a more focused debate of the issues 
and evidence. The instant case provides us with such an adversarial case and we are required 
to make our judgment based on the facts and evidence provided in this docket. 
 

Applying our guiding principle to the evidence in this case we first must make a finding of 
the appropriate market. We find that the appropriate market to evaluate for this decision is the 
pipeline transport service market. As Shelby Intervenors have noted, the Applicants have 
agreed that that appropriate market is the market for oil transport service for this decision. 
(Shelby Intervenors In. Brf. at 9; Enbridge Ex. 3A, 30:609-31:628) The broader markets for 
refined products and other derivative products are not at issue in this docket as we will discuss 
below. Further the Applicant’s showing of growing demand in the market for derivative products 
does not, as a stand-alone datum, dictate that the Applicant’s preferred project meets a public 
need. We must turn next to the second prong of our guiding principle and evaluate “other 
providers in that market, and not just the pipeline itself.” 

 
There appears to be no contention that the market for oil pipeline transport service is 

competitive. (Shelby Intervenors In. Br. at 9; Enbridge Ex. 3A 30:613-614). The Applicant’s 
expert witness, Dr. Cicchetti, stated that he did not consider pipeline transportation capacity as 
experiencing shortages. (Tr. 628:2-13).  While the Applicant’s Application claims a need for new 
pipeline capacity due to potential future shortfalls, this claim is vague, unsupported by citations, 
and appears to be predicated on the absence of the building of new pipeline capacity. 
(Application ¶ 13). This leads us naturally to a second question: will the Applicant’s proposed 
pipeline expand the opportunity to export more oil from Canada due to the expansion of pipeline 
capacity?  Apparently the answer to this question is no. Again, we refer to the Applicant’s own 
witness. Dr. Cicchetti claims that “…oil would come into world markets, even come into Illinois, 
without the Extension being built.” He goes on to add that he “never said that the Extension was 
necessary to get oil out of Canada.” (Tr. 646:3-7) We agree with Shelby Intervenors that “[N]o 
public need for this project can exist if its absence will have no effect on the volume of Canadian 
oil moving into the United States.” (Shelby Intervenors In. Br. at 14).  Despite the claim of 
potential shortfalls in capacity, it appears that the oil pipeline transport market is competitive and 
future pipelines will enter this market in order to serve customers. This goes to the heart of our 
approach to reviewing pipeline applications under Section 15-401. If an Applicant cannot show 
that its services are necessary to alleviate some market failure as we identified in Lakehead, 
then it cannot show a public need. What the Applicant in this case has shown is that the market 
for oil and its distillate products has provided an incentive for competitive transport carriers to 
enter the transport market. This is a private business goal of the Applicant, but it is not a public 
need. It is merely the description of how a competitive market operates and confirms the 
existence of a functional, competitive market.3    
 

We must also address two other key points of the Applicant’s legal theory: public use 
benefits and increased energy security and independence.  

 
In Lakehead we left the door open to accept potential positive price effects as a method 

of illustrating public need, but we agree with Shelby Intervenors’ witness Dr. McDermott that our 
Lakehead order should not be read so broadly “as to include world oil markets” and that it would 

                                                 
3
 Dr. Cicchetti makes the claim that “[B]asic economic theory presumes consumers benefit when supply 

expands in competitive markets and, by definition, there is no opportunity for the exercise of monopoly 
power. This is one of the reasons why I attach public use benefits to the Extension…” (Enbridge Ex. 3A, 
30:614-617).  
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be “folly to try to argue that a complex market such as the world oil market would have much, if 
anything, to do with a particular pipeline project in Illinois.” (McDermott Dir., 6:129-132). The 
Applicant in this case goes to extreme length to show that there are positive price effects from 
the proposed pipeline (although in distillate markets, not in the appropriate market). Yet in cross 
examination the Applicant’s own expert seems to now claim that such benefits would result from 
any pipeline that might be built or indeed anything that allows or encourages the production of 
additional oil in Alberta. (Tr. 565:4-7 and 616:16-21).  We are not convinced that there is a 
sufficient connection between the proposed pipeline in this case and any purported benefits that 
were estimated by the Applicant. It appears what the Applicant has shown is that there may be 
benefits from a competitive oil pipeline transport market, but that is a long way from proving a 
public need for the service.4 Moreover, in the Commission's view, the analysis of purported 
benefits presented by the Applicant appear to be based largely on the construction of the 
original Southern Access pipeline project that was at issue in Docket No. 06-0470 and, 
therefore, is of limited value in the instant proceeding. Petitioner did not provide an adequate 
response to the “double-counting” and related concerns identified by Intervenors and Staff, and 
Petitioner said very little about the analysis in its initial brief.   

 
Finally, the Applicant argues the proposed pipeline will increase energy security and 

independence. This argument is extremely difficult to evaluate as there is no evidence on the 
record as to how to evaluate the proposition. Moreover, the Applicant’s argument on this point is 
vague and presupposes answers to controversial geopolitical questions.   We note, however, 
that even if we could find that the Enbridge proposed pipeline would, in some incremental 
fashion, increase energy security and independence, that finding alone, without the requisite 
findings as we have laid out above, would not raise this proposal to the level of a public need.   
 

Among other things, Intervenors argue, “The record contains unequivocal admissions 
and evidence that a competitive market for crude oil transport service (or pipeline capacity) 
exists in Illinois and that the market has (and will in the future) efficiently added capacity to meet 

refiners and shippers‟ demand for Canadian crude without any need for government intervention.” 

(Shelby Initial Brief at 9-10)  
 

They also argue that Illinois-area refineries are operating at full capacity and are 
saturated with product, and this testimony, taken together with testimony that Illinois-area 
refineries have not expanded and have no plans to expand, indicate there is not a need for 
more unrefined product in this market. (Holstine Intervenors at 5-6)  
 

Others argue that “Applicant has made no showing that the citizens of Illinois will reap 
any benefit from this proposal.” (Pliura Intervenors Initial Brief at 5) Turner Intervenors argue 
that there is no benefit to the Illinois consuming public if more Canadian crude oil were to be 
shipped to Illinois. (Initial Brief at 6)  
 

Intervenors also contend that Petitioner’s economic analysis is deficient in that it is an 
attempt to double-count benefits which were presented in support of the earlier application for 
the pipeline from the Wisconsin border to Flanagan in Docket 06-0470. (Turner Intervenors 
Initial Brief at 3-5; Holstine Initial Brief at 11) Intervenors also assert that Petitioner says almost 
nothing about the analysis in its brief.  
 

                                                 
4
 The Applicant seems to have stepped back from its claim that Illinois consumers “will benefit” from the 

proposal to a more qualified “may benefit” if market conditions are right. (Applicant In. Br. at 12). 
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In support of its position that Petitioner has demonstrated a public need for the proposed 
pipeline, and that such a finding would be consistent with the decisions in Lakehead, Staff takes 
a broader view of the public need standard. Staff asserts, in part, on pages 6-8 of its initial brief:  
 

Illinois does not produce enough crude oil or refined petroleum products to meet the 
demand of its citizens. Additionally, the Midwestern region, 44 PADD II, cannot produce 
enough refined products to meet demand, and thus imports some refined products from 
the Gulf Coast region. The Southern Access Extension pipeline will bring Canadian 
petroleum all the way to Patoka, which is a major hub for shippers. This hub connects a 
number of pipelines owned by various entities and allows access to the regional and 
even national shipping grid. There are also storage tanks in Patoka that would be 
accessible. Several refinery expansion projects in the Midwest are underway or being 
contemplated that would increase the demand for Canadian crude oil . . . . Bringing 
Canadian petroleum to this hub would provide not only our state, but our nation, with 
additional crude oil supplies from a friendly and reliable country.  
The entire Southern Access pipeline also provides an alternative supply of petroleum 
when other sources are not available . . . .  
 
. . . [I]n Staff’s view, to satisfy the public need criteria, it is not necessary for all of the 
petroleum to remain in the PADD II region. All of the U.S. refineries are essentially 
competing for the same pool of supplies. Any new supplies brought into the pool would 
benefit the refining industry as a whole, and thus the nation . . . .  
 
Likewise, if the pipeline is meeting demand in another state, it is beneficial to Illinoisans 
because it benefits our nation as a whole and helps divert other supplies that would have 
gone to those regions, possibly keeping them locally. Illinoisans are also citizens of the 
United States, and a project that provides access to a secure and reliable energy supply 
and helps to meet our country’s energy needs is a project that benefits Illinois citizens, 
whether directly or indirectly. Section 15-401(b) of the PUA only mentions “public need” 
and “public convenience and necessity” without defining those terms. In Staff’s view, the 
Commission should consider all benefits – local, regional, and national, in determining 
the impact on the public . . . .  
(citations deleted)  

 
According to Staff, there are many states that serve merely as pathways for energy 

transmission facilities, with little or no local consumption of the product being transported 
through that state. Staff adds, “Fortunately for Illinois and the United States, the regulatory 
bodies in these states did not disapprove these projects on the grounds that they do not serve 
local interests.”  
 

Its reply brief, pages 2-3, Staff asserts that when considering the need for the project, 
the Commission should not limit its considerations to local needs. Staff cites Lakehead for the 
proposition that while a local public need would be one method of proving need, need may also 
be demonstrated on an interstate basis. Staff believes concerns such as reliability and access to 
secure supplies have taken on greater meaning since 1996, when the Lakehead case was 
decided. Staff believes the current docket must be viewed in the context of today’s environment 
rather than an environment more than a decade ago. In Staff’s view, “The changing landscape 
requires us as a nation to re-evaluate our energy supply and transmission network and make 
sure that it is as reliable and redundant as possible.”  
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Staff also asserts that by adding more capacity and lower cost oil to the region, the 
proposed pipeline would potentially lower regional prices or mitigate regional price increases. 
(Staff Reply Brief at 11)  
 

Having reviewed the extensive record presented by the numerous parties in this heavily 
contested proceeding, the Commission observes that determining whether or not there is a 
public need for the proposed pipeline is a difficult undertaking, particularly where the statute 
contains neither a definition of public need nor the criteria to be considered in determining 
whether a public need has been shown.  
 

In the instant case, the Commission is faced with choosing between two somewhat polar 
positions, neither of which is without merit. In assessing the positions of the parties, the 
Commission is not unmindful of arguments by Intervenors that the “public need” approach 
endorsed by Staff could be viewed as one that makes certification overly accessible. On the 
other hand, many of the Intervenor arguments, such as those related to competitive markets 
and to Illinois refineries being at full capacity, could preclude the certification of any petroleum 
pipelines in Illinois. For that matter, Intervenor “competitive market” arguments based on the 
United States Department of Justice analysis of competition in the crude oil pipeline transport 
market, which was published in 1986 and predated the enactment of the current Common 
Carrier by Pipeline Law, would apparently have prohibited such certifications even at the time 
the current CCPL was enacted.  
 

Having reviewed the record and caselaw, the Commission believes the broader 
approach to the public need determination as proposed by Staff is more appropriate than that 
offered by Intervenors. Except as otherwise noted, that portion of the Staff rationale as is set 
forth in this conclusion above provides a reasonable basis for Staff’s recommendation.  
 

As Staff suggests, “bringing Canadian petroleum to this [Patoka] hub would provide not 
only our state, but our nation, with additional crude oil supplies from a friendly and reliable 
country.” The Commission also agrees with Staff that “Illinoisans are also citizens of the United 
States, and a project that provides access to a secure and reliable energy supply and helps to 
meet our country’s energy needs is a project that benefits Illinois citizens, whether directly or 
indirectly” and that “[t]he changing landscape requires us as a nation to re-evaluate our energy 
supply and transmission network and make sure that it is as reliable and redundant as 
possible.”  
 

The Commission believes that this approach is consistent with the Lakehead decision, 
where the Court observed that the “failure to provide a statutory definition of public need at any 
time strongly suggests that [the legislature] intended to allow the Commission to exercise a 
flexible approach toward these matters.” (Emphasis added) The Commission also agrees with 
Staff that its recommendation is in keeping with the Court’s pronouncement in Lakehead 
decision that “[i]n the context of public need, it is appropriate to look at the larger group of the 
general public to see if it requires the service, not whether some components of the public are in 
fact using the service” and that “[o]nly by looking to the public at large can one determine 
whether there is an actual existing or expected popular need for the proposed service which 
should not be denied.” (Lakehead at 955, 354)  
 

Based on the record in the case, including the location of the pipeline which would carry 
Canadian crude to the major pipeline hub at Patoka, the capacity of the pipeline, the current 
environment as described by Staff and other evidence presented, the Commission agrees with 
Staff that there is a public need for the proposed pipeline.  
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Before leaving this issue, the Commission will make an observation regarding the 
economic analysis offered by Petitioner in this case. In the Commission's view, that analysis, 
much of which was based on the construction of the original Southern Access pipeline project in 
06-0470 and presented in that docket, is of limited value in the instant proceeding. Petitioner did 
not provide an adequate response to the “double-counting” and related concerns identified by 
Intervenors and Staff, and Petitioner said very little about the analysis in its initial brief. Whether 
an allocated portion of those purported benefits to the proposed line would be appropriate, had 
one been presented, is a question not reached by the Commission … 
  

 C. Conclusions on Public Need and Public Convenience and Necessity 

 Based on the record and the determinations above, the Commission finds, to the extent 
certificated herein, that no a public need for the proposed service exists and thus that the public 
convenience and necessity do not require issuance of a certificate authorizing Petitioner to 
operate as a common carrier by pipeline.  Given these and other findings in this Order, the 
Commission concludes that a certificate of good standing should not be issued to the Applicant. 
 
VI. SECTION 8-503 OF THE PUA 

 
Petitioner also requests an Order pursuant to Section 8-503 of the PUA.  That section 

provides in part as follows: 
 
Whenever the Commission  … shall find that additions, extensions,  
repairs or improvements to, or changes in, the existing plant, equipment,  
apparatus, facilities or other physical property of any public utility … are 
necessary and ought reasonably to be made or that a new structure or 
structures is or are necessary and should be erected, to promote the 
security or convenience of its employees or the public, or in any other 
way to secure adequate service or facilities, the Commission shall make 
and serve an order authorizing or directing that such additions, 
extensions, repairs, improvements or changes be made, or such 
structure or structures be erected … 
 
Having reviewed the record, the Commission finds that the necessary showings under 

Section 8-503 have been made and that the proposed pipeline project should be authorized.  As 
indicated below, however, the Commission believes that additional negotiations would be 
appropriate and should be conducted. 

 
If Petitioner is unsuccessful in obtaining the easement rights through such further 

negotiations, and believes there is a need to condemn certain property in order to proceed with 
the project, it will have to seek Commission approval to exercise eminent domain authority in a 
subsequent proceeding pursuant to Section 8-509 of the PUA. … 

 
F. Commission Analysis and Conclusion 

As explained above, Enbridge Illinois seeks authorization under Section 8-509 of the 
PUA to use eminent domain to acquire easement rights for the parcels for which it has been 
unable to obtain easement rights through the negotiation process.  The Commission notes that 
the Petitioner apparently requested such approval in the same Petition in which it seeks relief 
under Sections 15-401 of the Common Carrier by Pipeline Law and 8-503 of the PUS because it 
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was encouraged to do so by Staff.  (Enbridge Illinois Initial Brief at 28).  Although Staff believes 
the Petitioner has met the criteria for such authorization, Staff’s preference “would be to not 
grant eminent domain” in this proceeding.  (Staff Reply Brief at 8).  Staff believes the project 
could likely be built without it.  With regard to the Intervenors, those who have addressed the 
issue oppose the grant of eminent domain authority as described above. 

 
The Common Carrier by Pipeline Law does not contain provisions regarding the 

authority to use eminent domain.  Those provisions are contained in the Public Utilities Act.  
Section 8-509 of the PUA provides, in part: 

 
When necessary for the construction of any alterations, additions,  
extensions or improvements ordered or authorized under Section  
8-503 or 12-218 of this Act, any public utility may enter upon, take  
or damage private property in the manner provided for by the law 
of eminent domain. 
 
Having reviewed the record in this case and the Commission’s findings in recent orders 

in transmission line proceedings, the Commission believes that it would be premature to grant 
eminent domain authority under Section 8-509 at this time.  Applicant’s failure to establish a 
“public need for the proposed service” precludes any grant of eminent domain authority. 

 
In its order in 06-0706 entered March 11, 2009, the Commission rejected Staff’s 

proposal that Petitioners be required to seek relief under 8-406, 8-503, and 8-509 
simultaneously.  The Commission found, among other things, that Ameren’s proposal to seek 
eminent domain authority in a subsequent 8-509 proceeding, rather than at the same time as 
the certification proceeding, may better serve landowners in terms of the negotiation process.  
Among other things, the Commission noted that the line route ultimately approved by the 
Commission is not known until a certificate is granted.   

 
The Commission made somewhat similar findings in its Order of May 6, 2009 in another 

Ameren transmission line proceeding, Docket 07-0532. 
 
In both dockets, the Commission found that if Ameren were unsuccessful in obtaining 

the easement rights through post-certification negotiations, then it could seek authorization to 
exercise eminent domain in a later Petition filed under Section 8-509. 

 
In the current proceeding, the record does not support a finding that further negotiations 

would be pointless; rather, the Commission believes that additional negotiations would be 
appropriate.  As noted in the Order in 06-706, negotiations over a yet-unapproved line route can 
sometimes be problematic.  Similarly, questions as to whether or not a contested project will be 
certificated can adversely affect negotiations.  In addition, the instant case is somewhat unique 
in several respects, including the very large number of affected parcels, landowners and formal 
Intervenors; uncertainties over the status of existing easements on a large portion of the 
proposed line route; and the adversarial relationship that appears to exist between petitioner 
and many landowners or their representatives, who view various actions and rhetoric by some 
representatives of Petitioner as disrespectful and counter-productive.  All things considered, it is 
not particularly surprising that the negotiations to date have been somewhat unproductive. 

 
With the entry of this Order in which a certificate is granted and a line route approved, 

the recent decisions in federal court involving the status of the easements on the CIPC pipeline, 
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and other factors, a number of these uncertainties and impediments are removed or at least 
mitigated, which should in turn facilitate the negotiation process.   

 
Accordingly, the Commission concludes that the record does not support a finding that 

authorizing Petitioner “to take or damage private property in the manner provided for by the law 
of eminent domain” is necessary for the construction of the line.  Rather, further negotiations 
should be conducted.   

 
In the event Enbridge Illinois is still unable to obtain the necessary easement rights 

through the negotiation process, it can renew its request for authority to exercise eminent 
domain authority by filing a petition for such relief under Section 8-509 of the PUA. 
 
 In making the determinations above, the Commission accepts Shelby Intervenors’ 
argument that the existence of a competitive petroleum pipeline industry precludes the 
authorization of eminent domain.  While that free market argument may have some merit in 
theory, it appears to be inconsistent with the statute in that it could eliminate the availability of 
eminent domain for all such pipeline projects despite statutory provisions to the contrary. 
 
VII. FINDINGS AND ORDERING PARAGRAPHS 
 

The Commission, having considered the entire record, is of the opinion and finds that:   
 
(1) Enbridge Illinois, is a Delaware Limited Liability Company authorized to conduct 

business in the State of Illinois; 
 

(2) the Commission has jurisdiction over the parties hereto and the subject matter 
hereof; 

 
(3) the recitals of fact and conclusions reached in the prefatory portion of this Order 

are supported by the record and are hereby adopted as findings of fact; 
 

(4) within the meaning of Section 15-401(c) of the Common Carrier By Pipeline Law, 
the application was properly filed; but public need for the proposed service does 
not exist; the Applicant is fit, willing, and able to provide service in compliance 
with this Act, Commission regulations, and orders; and the public convenience 
and necessity does not require issuance of a certificate of good standing to the 
extent approved herein; accordingly, a certificate in good standing authorizing 
Petitioner to operate as a common carrier by pipeline should not be granted; 

 
(5) the area to be covered by the certificate should consist of a 60-foot wide strip 

extending approximately 170 miles along the route roughly identified in 
Attachments A and B to the petition in this proceeding; and a general 60-foot 
wide temporary work space area running from the Flanagan terminal through 
parts of Livingston, McLean, DeWitt, Macon, Shelby, Christian, Fayette, and 
Marion Counties to new and existing Enbridge and third-party facilities at the 
Patoka Terminal near Patoka, Illinois; and extra temporary workspace areas 
beyond the typical 60-feet in some locations, such as road, wetland, and water-
body crossings; 
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(5) in reaching its conclusions in this proceeding, the Commission has considered all 
evidence presented including that enumerated in Section 15-401(b) of Common 
Carrier By Pipeline Law; 

 
(6) the authority to construct the proposed pipeline shall be subject to the conditions 

imposed in the prefatory portion of this order, including those addressing the 
approved route for the proposed pipeline; 

 
(7) Petitioner shall comply with Section 15-401(c) of the Common Carrier By Pipeline 

Law; 
 

(8) Petitioner should be required to file, within 90 days from the entry of this Order, a 
Compliance Filing in this docket providing the legal description of the area 
covered by the certificate granted herein to reflect any revisions resulting from 
the findings and conditions in this Order and any revisions resulting from the 
negotiation process upon agreement among all parties affected by the revision;  

 
(9) the proposed pipeline is necessary and should be constructed, to promote the 

security or convenience of the public, pursuant to Section 8-503 of the Public 
Utilities Act; 

 
(7) any objections, motions, or petitions filed in this proceeding that remain 

unresolved should be disposed of in a manner consistent with the ultimate 
conclusions contained in this Order. 
 

IT IS THEREFORE ORDERED by the Illinois Commerce Commission that Enbridge 
Pipelines (Illinois) L.L.C.’s should be, and is hereby, granted Application for a Certificate in 
Good Standing pursuant to Section 15-401 of the Common Carrier By Pipeline Law to operate 
as a common carrier by pipeline and that said Certificate of Good Standing shall be the 
following: is denied. 

 
CERTIFICATE IN GOOD STANDING 

 
 IT IS HEREBY CERTIFIED, subject to the conditions imposed in 
 this order, that Enbridge Pipelines (Illinois) L.L.C. is authorized, 
 pursuant to Section 15-401 of the Common Carrier by Pipeline 
 Law, to construct, operate and maintain the proposed 36-inch 
 pipeline as described in this order and to operate as a common 
 carrier by pipeline within an area sixty feet wide and extending 
 approximately 170 miles along the route identified in Attachments 
 A and B to the petition in Docket No. 07-0446. 
 
IT IS FURTHER ORDERED that the proposed pipeline is necessary and should be 

constructed, to promote the security or convenience of the public, pursuant to Section 8-503 of 
the Public Utilities Act. 

 
IT IS FURTHER ORDERED that Petitioner’s request under Section 8-509 of the PUA for 

authorization “to take or damage private property in the manner provided for by the law of 
eminent domain” is not granted in this docket. 
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IT IS FURTHER ORDERED that Enbridge Illinois is required to comply with Findings (7), 
(8) and (9) above, and other conditions set forth in this Order. 

 
IT IS FURTHER ORDERED that all petitions for leave to intervene are granted, to the 

extent not yet ruled upon, and that any other petitions, objections or motions filed in this 
proceeding that remain unresolved are hereby disposed of in a manner consistent with the 
ultimate conclusions contained in this Order. 

 
 
 

 
 

 

Shelby Coal Holdings, LLC, Fayette Coal Holdings, 
LLC and Marion Coal Holdings, LLC, Intervenors, 
 
 
 
By:  _____________________________________ 
  One of Their Attorneys 

 
 
 
Scott C. Helmholz, Esq. 
Bailey & Glasser, LLP 
One North Old State Capitol Plaza, Suite 560 
Springfield, IL  62701 
Phone:  (217) 528-1177 
Facsimile:  (217) 528-1198 
Shelmholz@baileyglasser.com 
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CERTIFICATE OF SERVICE 
 

The undersigned certifies that a copy of the foregoing Shelby Intervenors’ Brief on  
 

Exceptions was electronically served with the Illinois Commerce Commission and  
 

served upon the following by electronic transmission: 
 
 
 
 
 
 
 
 
on this 12th day of June, 2009. 
 

 
 
 
 

_______________________________________ 
 
 
 
 
 
 

Scott C. Helmholz, Esq. 
Bailey & Glasser, LLP 
One North Old State Capitol Plaza, Suite 560 
Springfield, IL  62701 
Phone:  (217) 528-1177 
Facsimile:  (217) 528-1198 
Shelmholz@baileyglasser.com 
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