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REPLY OF TRACFONE WIRELESS, INC. TO INITIAL
RESPONSES OF ILLINOIS COMMERCE COMMISSION STAFF

TracFone Wireless, Inc. (“TracFone”) hereby submits its reply to the initial

response of the Commission staff filed late Friday, May 29 in the above-captioned proceedings.1

Introduction

TracFone has been designated as an Eligible Telecommunications Carrier (“ETC”) by the

Federal Communications Commission for the purpose of offering Lifeline service to qualified

low income households in ten states and the District of Columbia.2 It has also been designated as

an ETC for the purpose of offering Lifeline by state commissions in approximately seven other

1 These dockets have not been formally consolidated. However, they have been proceeding
along the same procedural path and on the same time frame. Certain of the positions articulated
by Staff seem applicable both to TracFone’s application for authority to be a wireless reseller
and its petition for designation as an Eligible Telecommunications Carrier. TracFone believes
that by addressing both of Staff’s initial responses in a single reply filing administrative
efficiency will be promoted and the resources of all parties, as well as the presiding
administrative law judge, will be more efficiently utilized.
2 Federal-State Joint Board on Universal Service, TracFone Wireless, Inc. Petition for
Designation as an Eligible Telecommunications Carrier in the State of New York, et al, 23 FCC
Rcd 6206 (2008).
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states, with numerous other such petitions either pending or soon to be filed. TracFone, the

nation’s leading provider of prepaid wireless telecommunications service with about twelve

million customers, has sought ETC designation so that it can utilize the resources of the federal

universal service fund to provide an innovative wireless Lifeline program to low income

consumers. TracFone’s SafeLink Wireless Lifeline program provides customers with the

following benefits:

 Free E911-compliant wireless handsets;

 Free minutes of wireless airtime each month;

 Unused minutes roll over to each succeeding month;

 Mobility, including the all-important ability to access 911 from anywhere;

 Calling features such as:

o Caller ID

o Call waiting

o 3-way calling

o Long distance (intrastate and interstate)

o International calling to more than 60 destinations;

o Text messaging

 The opportunity to purchase additional usage at a favorable rate in low quantities.

Wherever SafeLink Wireless has been offered, it has been aggressively promoted which

has resulted in low income households enrolling in this Lifeline program in unprecedented

numbers. TracFone is anxious to bring this invaluable service to Illinois households and hopes

that the legitimate concerns of Staff can be satisfactorily addressed and the improper issues

raised by Staff can be readily dismissed so that low income Illinoisans -- already suffering from



3

the worst economic downturn in eighty years -- may enjoy a modicum of relief in the form of a

free wireless Lifeline service.

I. Prior to Filing its ETC Petition, TracFone had no Obligation
To Register as a Foreign Corporation in Illinois

In its response to TracFone’s application to operate as a wireless reseller, Staff asserts

that TracFone has operated in violation of Section 13.05 of the Illinois Business Corporation Act.

That is not correct. While TracFone prepaid wireless service has been available in Illinois for

ten years, until it sought Commission designation as an ETC, it did not transact business in the

state sufficient to warrant registration as a foreign corporation. TracFone service has been

available in Illinois through independent retail vendors. Illinois consumers could purchase

TracFone handsets and/or wireless airtime cards at the retail establishments who purchased those

products from TracFone and resold them. TracFone owns no real property in Illinois, it has no

employees in the state involved in the sale or provision of its service. TracFone does not transact

business in the state other than having its products sold by independent retail merchants. Such

conduct does not rise to the level of “transact[ing] business” sufficient to impose a foreign

corporation registration requirement on TracFone. In this regard, the Commission’s attention is

directed to Section 13.75 of the Illinois Business Corporation Act which specifically states that

certain activities do not constitute “transacting business” in the State, including the following:

(5) “selling through independent contractors,” (6) “soliciting or obtaining orders, whether by

mail or through employees or agents or otherwise, if orders require acceptance outside this State

before they become contracts,” and (9) “owning, without more, real or personal property.”3

3 As Staff readily acknowledges, TracFone has registered as a foreign corporation in anticipation
of being designated as an ETC.
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II. Staff’s Assertions About 911 Fees are Misleading, Prejudicial and
Irrelevant Either to its Application or to its ETC Petition

Staff’s assertions regarding TracFone’s position regarding 911 fees are misleading,

prejudicial and not relevant either to its pending application or petition. It is correct that

TracFone has challenged the constitutionality of the State’s law governing wireless 911 fees, as

applicable to prepaid wireless services. It has pursued that challenge as it is constitutionally

entitled to do -- by filing suit against the Commission in a court of law. That action remains

pending. Indeed, TracFone has expended considerable effort and financial resources working

with the Commission and with the Legislature to formulate a workable solution to the problem of

collection 911 fees from all users of wireless service, including users of prepaid wireless service.

Those efforts are nowhere acknowledged by Staff.4

III. Staff’s Requests to Conduct Discovery and File Testimony
Should be Rejected as Wasteful and Unnecessary Since the

Commission May not Deny TracFone’s Application for
Authority to Operate as a Wireless Reseller

After raising the concerns noted above, Staff’s initial response on the wireless reseller

application requests leave to conduct discovery and to file testimony. Those requests should be

summarily dismissed. Implicit in those requests is the suggestion that TracFone’s alleged failure

to register as a foreign corporation and its pursuit of a legal challenge to the State’s wireless 911

law would somehow warrant denial of its application.

4 Staff asserts that TracFone has neither remitted the 911 surcharges under protest nor “collected
them, and placed them in escrow.” That statement reflects a misunderstanding of the issues
related to the 911 surcharge imposed by the Illinois Wireless Safety Act on prepaid wireless
customers. The surcharge is a fee on consumers, to be collected from consumers by providers.
With prepaid service, it is not feasible for TracFone or many other providers of prepaid service
to collect surcharges from customers in the manner provided for in the statute since there is no
billing mechanism. It is for this reason that it became necessary for TracFone to challenge the
constitutionality of the law.
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Staff’s request suffers from a fatal defect: the Commission may not deny, reject or

dismiss TracFone’s application for authority to operate as a wireless reseller. Pursuant to

Section 332(c) of the Communications Act of 1934, as amended, States may not deny any

provider of Commercial Mobile Services from operating. The Commission’s attention is

directed to 47 U.S.C. § 332(c)(3) which provides, in relevant part, as follows:

. . . no State or local government shall have any authority to
regulate the entry of or the rates charged by any
commercial mobile service . . . . (emphasis added).

While Section 332(c)(3) does allow States to regulate other terms and conditions of

wireless service, they are expressly preempted by federal law from regulating entry.

Accordingly, neither Illinois nor any other state may reject or deny a CMRS provider from

offering service in the state. Since the Commission has no statutory authority to deny

TracFone’s wireless reseller application, the time and expense of conducting discovery and filing

testimony would be little more than a wasteful utilization of the resources of the Commission --

resources whose costs ultimately are borne by Illinois taxpayers.

IV. Staff’s Stated Concerns About TracFone’s Lifeline Program
Are Misplaced and are Addressed Herein

In Staff’s response to TracFone’s ETC petition, it raises certain questions about

TracFone’s SafeLink Wireless Lifeline program. First, Staff questions whether TracFone’s

service will be free or charge, and whether it will provide Lifeline customers with benefits

equivalent to the amount of Lifeline support it receives. Relatedly, it questions the number of

minutes per month which TracFone’s SafeLink Wireless Lifeline customers in Illinois will

receive.

The amount of federal Lifeline support which TracFone or any other ETC may receive

from the federal Universal Service Fund is determined based on Section 54.403(a) of the FCC’s
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rules.5 The maximum amount of available support is the aggregate of three tiers of support --

designated by the FCC as Tier One, Tier Two, and Tier Three.6 Tier One is based on the

incumbent local exchange carriers’ (“ILECs”) subscriber line charges under the FCC’s access

charge rules, codified at 47 C.F.R. Part 69. Subscriber line charges are capped at $6.50 per

month. Where the ILEC subscriber line charge is $6.50, ETCs, including TracFone, may obtain

$10.00 in monthly per customer Lifeline support ($6.50, plus Tier Two support of $1.75, plus

Tier Three support of $.175). Where ILECs’ subscriber line charges are below the capped

amount, the available Tier One support is reduced.

In Illinois, TracFone has calculated the amount of Tier One support available statewide

and, based upon that calculation, will provide a monthly Lifeline benefit of 61 free minutes. As

for Staff’s question as to whether TracFone will provide a Lifeline benefit equal to the total

amount of support it receives, the Commission should be aware of two factors: 1) TracFone has

represented to the FCC, to this Commission, and to every other state commission from whom it

has sought ETC designation that it will pass through one hundred percent of its Lifeline support

in the form of Lifeline benefits to its customers;7 and 2) under the FCC’s rules, in order to obtain

$1.75 in Tier Three Lifeline support, an ETC must contribute $3.50 per month out of its own

resources.8 Therefore, the benefit which TracFone will provide to its Lifeline customers will

exceed the total support which it receives. That benefit will equal total Tier One support (the

applicable subscriber line charge) + total Tier Two support ($1.75) + total Tier Three support

5 47 C.F.R. § 54.403(a).
6 A fourth support tier - Tier Four - is not applicable since that support is available only for ETCs
serving Tribal lands, and the FCC’s applicable orders do not allow TracFone to derive additional
support for serving Tribal lands.
7 TracFone ETC Petition, at 24, n. 39.
8 47 C.F.R. § 54.403(a)(3).
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NOTICE OF FILING

PLEASE TAKE NOTICE that we have on this 1st day of June, 2009, filed with the Chief
Clerk of the Illinois Commerce Commission, 527 East Capitol Avenue, Springfield, Illinois, the
Reply of Tracfone Wireless, Inc. to Initial Responses of Illinois Commerce Commission Staff, a
copy of which is hereby served upon you.

/s/
Mitchell F. Brecher
GREENBERG TRAURIG, LLP
2101 L Street, NW
Suite 1000
Washington, DC 20037
(202) 331-3100

Attorney to TracFone Wireless, Inc.

NOTICE OF FILING

I HEREBY CERTIFY that copies of the above Notice, together with copies of the
document referred to therein, have been served upon the parties to whom the Notice is directed
by first-class mail, proper postage prepaid, from Washington, DC, or by e-mail on the 1st day of
June, 2009.

/s/
Mitchell F. Brecher
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Matthew L. Harvey
Office of General Counsel
Illinois Commerce Commission
160 N. LaSalle St., Suite C-800
Chicago, Illinois 60601-3104

John T. Riley
Administrative Law Judge
Illinois Commerce Commission
160 N. LaSalle St., Suite C-800
Chicago, Illinois 60601-3104
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