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PROPOSED ORDER 

 
I. INTRODUCTION AND PROCEDURAL HISTORY 
 
 In this proceeding, Enbridge Pipelines (Illinois) L.L.C. (“Enbridge Illinois," 
“Petitioner” or "Applicant") filed, with the Illinois Commerce Commission 
("Commission"), an application for the issuance of a Certificate in Good Standing 
pursuant to Section 15-401 of the Common Carrier by Pipeline Law, 220 ILCS 5/15-
401(a) (“CCPL”) which is part of the Public Utilities Act, 220 ILCS 5/1-101, et seq. 
(“PUA” or “Act”).  The application also requested authorization under Section 8-503 of 
the Act to construct the pipeline facilities described in the application and authorization 
under Section 8-509 of the Act, when necessary for the construction of said pipeline 
facilities, to enter upon, take, or damage private property in the manner provided by the 
law of eminent domain. 
 
 Pursuant to due notice, a pre-hearing conference was held in this matter before a 
duly authorized Administrative Law Judge of the Commission at the offices of the 
Commission in Springfield, Illinois.  Counsel for Enbridge Illinois, the Commission Staff 
("Staff"), and numerous intervenors appeared and participated in the hearing.  Other 
status hearings were held and, in due course, schedules for the submission of pre-filed 
testimony, hearings, and briefs were established. 
 
 Subsequently, those filing appearances and/or petitions for leave to intervene 
included Raymond Preiskatis and Michelle Preisksatis; Alice E. Temple and Nina S. 
Armstrong Trusts (“Holstine Intervenors” or “Holstine”); Illinois Central Railroad 
Company; Union Pacific Railroad Company; the Illinois Oil & Gas Association; the 
County of McLean; Oelze Equipment Company, LLC; William and Lisa Schmitz; Dora 
Eck; Kathleen Klein; John Klein; Wayne and Clara Borgic; Shelby Coal Holdings, LLC, 
Fayette Coal Holdings, LLC, and Marion Coal Holdings, LLC (collectively identified as 
“Shelby Intervenors” or "Shelby"); Joseph B. Taylor; the City of Bloomington; John and 
Patricia Mathewson; the Environment Illinois Research and Education Center; the 
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Natural Resources Defense Council; the Fayette Water Company; Maureen and William 
Harris; Dewey Dyer; Maurice E. Jones and M & D Jones Farm, Inc.; Money Creek 
Township, Money Creek Township Road District, Towanda Township, Towanda 
Township Road District; the American Petroleum Institute; Robert Beyers, trustee of 
Regina Beyers Declaration of Trust, Chester Beyers and Marie Beyers; various 
intervenors identified collectively as the “Turner Intervenors” or "Turner;" and a very 
substantial number of intervenors collectively identified as the “Pliura Intervenors” or 
"Pliura." 
 

During the prehearing phase of the proceeding, there were numerous contested 
motions regarding discovery disputes, confidentiality concerns, scheduling 
disagreements, striking of testimony and other filings, and other issues, requiring 
argument and rulings. 
 
 Evidentiary hearings were held at the Commission‟s offices in Springfield, Illinois.  
Among others, Enbridge Illinois; the Commission Staff; the Pliura Intervenors; the 
Turner Intervenors; the Shelby Intervenors; Alice E. Temple Trust and Nina Armstrong 
Trust; Oelze Equipment Company, LLC; American Petroleum Institute; Regina Beyers, 
et al.; and Raymond Preiskatis and Michelle Preisksatis, appeared and were 
represented by counsel.   
 

Evidence submitted by Applicant included the testimony of Dale W. Burgess 
(Direct, Rebuttal and Sur-Rebuttal); Douglas B. Aller (Direct, Rebuttal and Sur-
Rebuttal); Charles J. Cicchetti (Direct, Rebuttal and Sur-Rebuttal); Peter F. Colwell 
(Direct and Reply); Clifford C. Cook (Reply); and Joseph E. Batis (Reply) along with the 
exhibits accompanying their respective testimonies. 
 
 Evidence submitted by Staff included the testimony of Mark Maple (Direct and 
Rebuttal) and Janis Freetly. 
 
 Evidence submitted by the Shelby Intervenors in opposition to the application 
included the direct and rebuttal testimony of Karl A. McDermott and Jeff D. Makholm 
along with the exhibits accompanying their respective testimonies. 
 
 Evidence submitted by the Pliura Intervenors in opposition to the application 
included the testimony of Carlisle Kelly (Direct, Supplemental and Rebuttal); John T. 
Durkin (Direct and Rebuttal); Stephen Hazell; and Jeffrey Stelle along with the exhibits 
accompanying their respective testimonies. 
 
 Evidence submitted by the Turner Intervenors in opposition to the application 
included the testimony of Casey Mulligan (Direct and Rebuttal); Jeffrey Schwartz (Direct 
and Rebuttal); Patricia Kelley; Jack Snyder; Douglas Ericson; William Holstine; 
Raymond Temple; Jesse Smart; Paul Russell; John Marshall; Jeff Barth and Scott 
Clement along with the exhibits accompanying their respective testimonies. 
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 The McLean County Board submitted the testimony of Matthew Sorenson (Direct 
and Rebuttal) along with the exhibits accompanying their respective testimonies. 
 
 The American Petroleum Institute presented the testimony of John C. Felmy in 
support of the application.   
 

Additional evidence was presented by the parties as indicated in the record. 
Additional evidentiary rulings were issued on January 13, 2009, January 16, 2009 and 
various other dates prior thereto. 

 
Initial briefs were filed on February 13, 2009 by Applicant, Pliura Intervenors, 

Turner Intervenors, Holstine Intervenors, Shelby Intervenors, and the Commission Staff. 
Draft orders were filed on February 20, 2009. Reply briefs were filed on March 6, 2009 
by Applicant, Pliura Intervenors, Turner Intervenors, Shelby Intervenors and the 
Commission Staff. 
 
II. STATUTORY PROVISIONS 
 
 Section 15-401(b) of the Act states: 
 

Requirements for issuance. The Commission, after a hearing, shall grant 
an application for a certificate authorizing operations as a common carrier 
by pipeline, in whole or in part, to the extent that it finds that the 
application was properly filed; a public need for the service exists; the 
applicant is fit, willing, and able to provide the service in compliance with 
this Act, Commission regulations, and orders; and the public convenience 
and necessity requires issuance of the certificate.  
 
In its determination of public convenience and necessity for a proposed 
pipeline or facility designed or intended to transport crude oil and any 
alternate locations for such proposed pipeline or facility, the Commission 
shall consider, but not be limited to, the following: 
 
(1) any evidence presented by the Illinois Environmental Protection 
Agency regarding the environmental impact of the proposed pipeline or 
other facility; 
 
(2) any evidence presented by the Illinois Department of Transportation 
regarding the impact of the proposed pipeline or facility on traffic safety, 
road construction, or other transportation issues; 
 
(3) any evidence presented by the Department of Natural Resources 
regarding the impact of the proposed pipeline or facility on any 
conservation areas, forest preserves, wildlife preserves, wetlands, or any 
other natural resource; 
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(4) any evidence of the effect of the pipeline upon the economy, 
infrastructure, and public safety presented by local governmental units that 
will be affected by the proposed pipeline or facility; 
 
(5) any evidence of the effect of the pipeline upon property values 
presented by property owners who will be affected by the proposed 
pipeline or facility; 
 
(6) any evidence presented by the Department of Commerce and 
Economic Opportunity regarding the current and future economic effect of 
the proposed pipeline or facility including, but not limited to, property 
values, employment rates, and residential and business development; and 
 
(7) any evidence presented by any other State agency that participates in 
the proceeding.  (220 ILCS 5/15-401(b)) 
 

 Section 8-503 of the Act states, in part: 
 
Whenever the Commission, after a hearing, shall find that additions, 
extensions, repairs or improvements to, or changes in, the existing plant, 
equipment, apparatus, facilities or other physical property of any public 
utility or of any 2 or more public utilities are necessary and ought 
reasonably to be made or that a new structure or structures is or are 
necessary and should be erected, to promote the security or convenience 
of its employees or the public or promote the development of an effectively 
competitive electricity market, or in any other way to secure adequate 
service or facilities, the Commission shall make and serve an order 
authorizing or directing that such additions, extensions, repairs, 
improvements or changes be made, or such structure or structures be 
erected at the location, in the manner and within the time specified in said 
order...  (220 ILCS 5/8-503) 
 

 Section 8-509 of the Act states, in part: 
 
When necessary for the construction of any alterations, additions, 
extensions or improvements ordered or authorized under Section 8-503 or 
12-218 of this Act, any public utility may enter upon, take or damage 
private property in the manner provided for by the law of eminent domain.  
(220 ILCS 5/8-509) 
 

III. BACKGROUND AND RELIEF REQUESTED 
 
 Enbridge Illinois is a Delaware limited liability company with its principal office 
located at 1100 Louisiana, Suite 3300, Houston, Texas 77002.  Enbridge Illinois is a 
wholly owned subsidiary of Enbridge Inc. (“Enbridge”) and as such is an affiliate of both 
Enbridge Energy Partners, L.P. ("Enbridge Partners") and Enbridge Energy, Limited 
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Partnership ("Enbridge Energy").  Enbridge Partners and Enbridge Energy own and 
operate the "Lakehead System," the U.S. portion of an operationally integrated pipeline 
system which operates in seven Great Lakes states, including Illinois, and which spans 
approximately 1,900 miles across North America to connect producers and shippers of 
crude petroleum in western Canada with markets in the United States and eastern 
Canada.   
 

Together with the Canadian pipeline systems of another affiliate, Enbridge 
Pipelines Inc., these facilities constitute the world's longest crude petroleum and 
petroleum liquids pipeline system and are the primary means of transporting crude 
petroleum from Canada to the United States as well as the only pipeline transit system 
that transports crude oil from western Canada to eastern Canada.  Enbridge Partners 
and Enbridge Energy were certificated as a common-carrier-by-pipeline in Illinois by the 
Commission in its Docket No. 06-0470 and authorized to construct, operate, and 
maintain in Illinois pipeline facilities known as the Southern Access Expansion Pipeline 
and the Southern Lights Pipeline.  (Application at 2-3) 
 
 Enbridge Illinois is owned by Enbridge Inc., described as a leading company in 
the transportation and distribution of energy in North America and internationally.  
Among Enbridge's business segments is the Liquids Transportation unit which includes 
the operationally integrated Lakehead/Enbridge Pipelines international pipeline system 
(the “Enbridge Mainline System"); the Southern Access Expansion/Southern Lights 
pipelines; the Ozark System, an interstate petroleum system that ends in Wood River, 
Illinois; and the Spearhead System, an interstate petroleum pipeline which also 
operates in Illinois.   
 

Another business segment, the Natural Gas Business, includes partnership 
interests in the Alliance and Vector interstate natural gas pipeline systems, both of 
which operate in Illinois.  Enbridge and its affiliates employ more than 4,500 people, 
primarily in Canada and the United States.  The common stock of Enbridge is widely 
held and is publicly traded on both the Toronto Stock Exchange (TSX:ENB) and the 
New York Stock Exchange (NYSE:ENB).  Enbridge is headquartered in Calgary at 425 - 
1st Street S.W., Calgary, Alberta T2P 3L8 Canada.  (Application at 3) 
 
 The Applicant states that Enbridge's pipelines constitute an interstate common 
carrier pipeline system that charges tolls to shippers of crude petroleum and other 
petroleum liquids; these pipeline entities are not involved in producing or refining 
petroleum.  Within the U.S., Applicant asserts, all tariff rates, applicable surcharges, and 
terms of shipment for transportation of liquid petroleum through Enbridge pipelines are 
established and governed by tariffs filed with and regulated by the Federal Energy 
Regulatory Commission ("FERC") under the authority of the Interstate Commerce Act of 
1887; as interstate liquid pipelines, the construction, operation, and maintenance of 
Enbridge Illinois' pipelines are exclusively regulated by the United States Department of 
Transportation ("DOT"), Pipeline and Hazardous Materials Safety Administration 
("PHMSA"), pursuant to various federal laws and regulations.  (Application at 3) 
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 In the instant proceeding, Enbridge Illinois is proposing to construct the 
Southern Access Extension Project (“Extension Project”), a 36-inch (outside diameter) 
pipeline extending from the Flanagan terminal to a crude oil hub near Patoka, Illinois in 
Marion County, where Enbridge owns storage facilities.  Applicant states that at the 
Patoka terminal, Enbridge and other companies have some 13 million barrels of crude 
petroleum storage and breakout tankage (existing and under construction) to facilitate 
further delivery via connecting pipelines to numerous U.S. refiners.  Enbridge Illinois 
plans to build and operate this pipeline, and its associated pumping stations, as part of 
the integrated Enbridge Mainline System.  The Extension Pipeline is described as a 
further enhancement of the Southern Access Program, which comprises the two lines 
authorized in Docket No. 06-0470 and the Extension Pipeline.  By connecting at 
Flanagan, the Extension Pipeline will purportedly afford U.S. refiners an initial capacity 
of 400,000 barrels per day (“bpd”) for movements of crude petroleum to Patoka, a 
pipeline hub at which connections exist for movements further south as well as east and 
west to various market areas.  (Application at 6-7) 
 
 Enbridge Illinois' proposed Extension Project includes an underground pipeline 
approximately 170-miles long located within a 60-foot wide permanent easement 
pipeline right-of-way running from the Flanagan terminal through parts of Livingston, 
McLean, DeWitt, Macon, Shelby, Christian, Fayette, and Marion Counties to the 
Enbridge facilities near Patoka, Illinois.  Much of the right-of-way will be either adjacent 
to or collocated with existing rights-of-way or will be partially within an existing right-of-
way of the former Central Illinois Pipeline Company, with which Enbridge Illinois merged 
in 2006. During construction, an additional 60-foot temporary workspace easement 
generally will allegedly be needed alongside the permanent easement area (extra 
temporary workspace will be required in some locations, such as road, wetland, and 
waterbody crossings).   
 

As are all Enbridge's pipelines, Applicant states, the Extension Project will be 
constructed of high grade steel, will be fusion bond epoxy coated to prevent corrosion, 
and will include a cathodic protection system to prevent corrosion.  Two electric 
pumping stations will be constructed for the line, one at the Flanagan terminal and the 
other at the approximate midpoint of the route.  These will be located on land acquired 
in fee by Enbridge Illinois and each will have two 6,000 horse power electric pumps.  
Appropriate isolation valves and other standard pipeline appurtenances will also be 
installed along the right-of-way and manifold connections will be constructed at the 
Flanagan terminal to facilitate interconnects to Enbridge's other lines.  At Patoka, the 
Extension Project includes connections to third-party (non-Enbridge) pipelines and 
tankage, which will allegedly enhance petroleum-storage capacity at the Patoka pipeline 
hub and allow shippers improved flexibility in delivering to numerous refineries in 
southern PADD II and the Gulf Coast.  (Application at 7-8)   

 
Applicant states that PADD II includes 15 Midwestern states with a combined 

population of about 80 million people.  It encompasses an area generally bounded by 
Oklahoma, North Dakota, Ohio/Michigan, and Tennessee.  The region contains 



07-0446 
Proposed Order 

7 
 

substantial amounts of refining capacity and accounts for approximately 22 percent 
(22%) of U.S. gasoline production and 29 percent (29%) of U.S. gasoline demand. 
 
 Enbridge Illinois believes the construction, operation, and maintenance of the 
Extension Pipeline is needed and is conducive to the public convenience and necessity. 
Enbridge Illinois also seeks an order under Section 8-503 of the Act directing Enbridge 
Illinois to construct, operate, and maintain the pipeline.  Enbridge Illinois also believes 
the Commission should issue an order under Section 8-509 of the Act authorizing 
Enbridge Illinois to acquire property for the pipeline through the law of eminent domain 
when necessary.  (Application at 24) 
 
IV. FIT, WILLING AND ABLE 
 
 Enbridge Illinois presented evidence intended to show that it is “fit, willing, and 
able to provide the service in compliance with this Act, Commission regulations and 
orders” within the meaning of Section 15-401(b) of the Act.  Several Intervenors contend 
otherwise.  Staff‟s position is that Enbridge Illinois is fit, willing, and able to construct 
and maintain the proposed pipeline.   
 

A. Enbridge Illinois' Position 
 
 Enbridge Illinois claims it has a long history of successfully constructing and 
operating common carrier pipelines and has done so in Illinois for decades.  Enbridge 
Illinois asserts Enbridge is one of North America's largest independent pipeline systems; 
it is not owned by or affiliated with any oil producing or refining company.  Enbridge 
Illinois states that Enbridge operates thousands of miles of pipeline in the United States 
and Canada and delivers over 700 million barrels of crude petroleum annually to 
refiners and processors through numerous states and provinces.  Enbridge Illinois also 
says Enbridge owns and operates a number of natural gas gathering, processing, and 
transmission systems in the Midwest and the Gulf of Mexico.  (Enbridge Illinois Initial 
Brief at 23) 
 
 Enbridge Illinois believes its willingness to serve is demonstrated by Enbridge‟s 
commitment to expend well over $2.0 billion to enhance its System and to construct the 
Southern Access and Southern Lights facilities in Canada and several American states 
in order to make increased supplies of Canadian crude available to American 
consumers.  Enbridge Illinois contends that Enbridge‟s financial strength and access to 
capital markets in Canada and the United States, as discussed in the Application and 
the financial statements submitted therewith, demonstrate that Enbridge is capable of 
financing the Extension Pipeline and that Enbridge is committed to the project.  
Enbridge Illinois says Enbridge has constructed numerous crude petroleum pipelines, 
including two in Illinois (Lines 6A and 14/64), comparable to the Extension Pipeline.  As 
majority owner and operator, Enbridge Illinois claims Enbridge also oversaw the 
construction of the Illinois portion of the Vector natural gas pipeline.  Enbridge Illinois 
states that it is currently constructing the pipelines authorized in Docket No. 06-0470.  
Enbridge Illinois insists Enbridge is experienced and knowledgeable in the process of 
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successfully constructing major pipeline systems and does so -- and will do so -- in full 
compliance with all federal, state, and industry standards and requirements.  (Enbridge 
Illinois Initial Brief at 23-24) 
 
 According to Enbridge Illinois, no party has filed testimony that shows, based on 
substantial evidence of record, that Enbridge Illinois does not have the fitness, 
willingness, and ability to provide common-carrier-by-pipeline service.  Enbridge Illinois 
notes that Staff witness Freetly concluded that through its relationship with its parent 
Enbridge, Inc., Enbridge Illinois does have the financial capability to construct, operate, 
and maintain the Extension Pipeline.  (Enbridge Illinois Initial Brief at 24)  
 
 Enbridge Illinois states that counsel for the Turner Intervenors cross-examined 
Enbridge witness Burgess on certain matters pertaining to one of its affiliates‟ activities 
in Wisconsin.  Enbridge Illinois says he responded to the questions in a generic sense.  
Enbridge Illinois states that the Pliura and Turner Intervenors revisited the Wisconsin 
matters by seeking to introduce into the record certain documents filed in the Circuit 
Court of Dane County, Wisconsin.  According to Enbridge Illinois, the papers show that 
Enbridge Energy, Limited Partnership, an independent entity that is constructing a 
pipeline within the state of Wisconsin, was served with a civil complaint on or about 
December 23, 2008, alleging violations of certain Wisconsin administrative rules 
regarding wetlands, activities in streambeds, erosion controls, etc.   
 

Enbridge Illinois states that as set forth in that civil complaint, at paragraphs 15-
16, independent environmental monitors paid for by Enbridge Energy, Limited 
Partnership had reported the violations alleged in the civil complaint.  One week after 
the civil complaint was filed, Enbridge Illinois says Enbridge Energy, Limited Partnership 
and the State of Wisconsin entered into a stipulation and order for judgment resolving 
the matter by agreement on specified terms.  Enbridge Illinois says that agreement 
provided, at paragraph 5, that “[e]xcept as between plaintiff and defendant, nothing 
contained in this stipulation and order for judgment shall be construed as an admission 
of liability by the defendant in any proceeding now pending or hereafter commenced, 
including without limitation any proceeding involving its subcontractors.”  Enbridge 
Illinois asserts it is not involved in this Wisconsin civil action.  (Enbridge Illinois Initial 
Brief at 24-25) 
 
 According to Enbridge Illinois, the actions of Enbridge Energy, Limited 
Partnership cannot be imputed to Enbridge Illinois absent some evidence set forth in the 
instant record that would support such an imputation.  Enbridge Illinois claims there is 
no evidence in the record of similar problems in Illinois.  In Enbridge Illinois' view, what 
this episode establishes is that when accidents and mistakes happen, Enbridge deals 
with, corrects, and takes responsibility for such matters.  (Enbridge Illinois Initial Brief at 
25, citing Tr. at 345-347) 
 
 Enbridge Illinois argues that the Commission should not be persuaded by the 
intervenor‟s pleadings that were crafted to relitigate Wisconsin-specific issues and 
burden the record with matters that are speculative as they relate to Illinois and are 
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beyond the jurisdiction of the Commission.  The Act, Enbridge Illinois avers, requires the 
Commission‟s final order to be supported by substantial evidence based on the entire 
record of evidence presented.  Enbridge Illinois contends that the Commission‟s order 
cannot be based on speculation and conjecture, as is advocated by the Pliura and 
Turner Intervenors.  Unless there are Illinois-specific matters contained in the record or 
evidence that supports the proposition that Enbridge Illinois may encounter similar 
situations to those addressed in Wisconsin, Enbridge Illinois contends the matters 
contained in the Pliura and Turner Intervenors papers are not relevant in this 
proceeding.  (Enbridge Illinois Initial Brief at 26) 
 

B. Pliura Intervenors’ Position 
 
 Before the Commission can make a determination as to the fitness of Enbridge 
Illinois, Pliura claims it is necessary to fully understand who Enbridge Illinois is, and who 
it is not.  Pliura states that the only entity that is a part to the application is Enbridge 
Pipelines (Illinois), L.L.C., although Enbridge Illinois acknowledges its affiliations with 
Enbridge, Inc., and various other affiliated companies.  According to Pliura, when 
touting its history and experience in the pipeline business and its record of safety and 
compliance, Enbridge “is one big company.”   But in negotiations with landlords for 
easement rights, and the potential future liability for any long-term environmental or 
safety hazards posed by the pipeline, Pliura asserts that only Enbridge Illinois, a limited 
liability company, appears on the documents.  (Pliura Initial Brief at 18-19; Reply Brief at 
4) 
 
 By segregating its assets and liabilities in this way, Pliura alleges that Enbridge 
Illinois creates a straw man that can be knocked down whenever it suits Enbridge, Inc., 
to do so.  Before the Commission, Pliura contends that Enbridge Illinois seeks to bolster 
the character and fitness of this new L.L.C. by suggesting that Enbridge, Inc., or a more 
experienced affiliate is the true applicant.  In assessing character and fitness, Pliura 
urges the Commission to require Enbridge Pipelines (Illinois), L.L.C., as the sole 
applicant, to stand alone and on its own merit in determining if it meets the 
Commission‟s standard.  (Pliura Initial Brief at 19; Reply Brief at 4-5) 
 
 Regarding Applicant‟s financial status, Pliura states that attached to the initial 
application are various financial reports of Enbridge affiliates.  Not present, Pliura says, 
are the financial reports of the Applicant, Enbridge Pipelines (Illinois), L.L.C., which is 
the sole applicant herein.  (Pliura Initial Brief at 19-20) 
 
 Pliura emphasizes that Enbridge Pipelines (Illinois), L.L.C. is the only Enbridge 
entity that is a party to the various right-of-way/easement agreements that it has 
presented to and/or entered into with landowners.  Should a landowner need to pursue 
a legal remedy for a breach of such an agreement, or should a landowner or the state 
seek relief for damages related to the pipeline, Pliura claims they could look only to 
Enbridge Illinois and its unknown and perhaps non-existent assets.    Pliura argues that 
it is the burden of Enbridge Pipelines (Illinois) L.L.C. to prove to the Commission that it 
has the financial ability to construct, maintain and operate the proposed pipeline.  Pliura 
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believes Enbridge Illinois has failed to meet this burden in that there is no evidence in 
the record as to the financial position of Enbridge Pipelines (Illinois) L.L.C.  Pliura 
contends that if the financial position of a distinct affiliate of Enbridge Illinois is to be 
looked to meet this burden, that asset-segregated affiliate must be a co-applicant to this 
petition.  (Pliura Initial Brief at 20) 
 
 Pliura alleges that Enbridge Illinois seeks to portray itself as one big company 
when seeking regulatory approval, but then hides behind the asset segregation of 
separate entities when entering into any agreement that would expose the larger entity 
to liability.  Pliura suggests that Enbridge Illinois has ignored its burden to demonstrate 
financial ability to carry out this project, and that the financing of the project is 
dependant at least in part on an approved tariff structure.  Pliura insists the Commission 
is without sufficient evidence to find that Enbridge Illinois is willing and able to carry out 
this project.  (Pliura Initial Brief at 21) 
 
 Pliura urges the Commission to look only to Enbridge Pipelines (Illinois), L.L.C. in 
determining character and fitness, and to resist its attempt to leverage other non-
applicants.  However, Pliura suggests that to the extent the Commission will permit 
Enbridge Illinois to ride the coat tails of its affiliated organizations, it must then take the 
alleged good with the bad.  Pliura claims the instant application involves a single leg of 
an interstate pipeline project from Canada, through Wisconsin, Illinois, and on south to 
Texas.  Pliura says the Wisconsin leg was constructed by Enbridge Illinois' affiliate, 
Enbridge Energy, Limited Partnership.   In Pliura's view, for all practical purposes other 
than asset segregation and liability protection, they are one in the same.  (Pliura Initial 
Brief at 21-22) 
 
 Regarding environmental stewardship and compliance, Pliura suggests that the 
Wisconsin leg of this project should be looked at by the Commission for evidence of 
how Enbridge Illinois will undertake its responsibilities.  Pliura states that on December 
19, 2008, the State of Wisconsin, on referral from of the Wisconsin Department of 
Natural Resources, filed suit against Enbridge (2008CX000024) alleging, “Since 
January 2007, in the course of constructing two parallel pipelines through 14 counties in 
Wisconsin, defendant, [Enbridge], itself and through its agents, has performed work in 
and around wetlands and navigable waterways that resulted in violations of its permits 
and water quality certifications, causing harm to wetlands and navigable waterways and 
to public interests in the preservation of and protection of quality water resources, in 
violation of Wis. Stat. chps. 30 and 281.”  (Pliura Initial Brief at 22) 
 
 According to Pliura, the state of Wisconsin alleged that Enbridge committed over 
500 separate violations of Wisconsin environmental regulations.  Pliura says these 
violations include such things as clearing wider areas than authorized, discharging 
sediment into wetlands, failing to segregate and replace topsoil, unauthorized clearing 
of wetlands, dumping construction debris in wetlands, discharging sediment into a river, 
failing to follow turtle habitat protection protocols, improper bridge construction, and 
ignoring erosion control requirements.  In Pliura's view, this pattern of environmental 
violations is not indicative of isolated technical violations of onerous regulations.  
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Instead, Pliura believes it suggests a troubling and pervasive culture of conscious 
disregard for the environment, environmental regulations, landowner rights, and public 
safety.  Further, Pliura claims these admitted violations are a contrast to the safety 
representations made by Enbridge Illinois to the Commission.  (Pliura Initial Brief at 22-
23) 
 
 Pliura claims that despite suggesting all violations had been resolved, on 
December 30, 2008, Enbridge entered into a stipulation with the state and agreed to 
pay a judgment of $1,100,000 for its multiple violations of environmental law.   Pliura 
alleges that Enbridge Illinois' disregard for the environmental protection laws of the 
State of Wisconsin is directly relevant to the Commission‟s determination of public 
convenience and necessity.  It is the position of Pliura that the over 500 wetlands and 
environmental violations charged by the state of Wisconsin for the northern leg of this 
project must give pause to the Commission in assessing the character and fitness of 
Enbridge Illinois, as well as the public convenience and necessity of the proposed 
project.  (Pliura Initial Brief at 23-24) 
 
 In its reply brief, regarding the “Identity of the Applicant," Pliura states that while 
Enbridge Illinois boasts that it “has a long history of successfully constructing and 
operating common carrier pipelines,” in reality, the true and lone applicant has been in 
business for only a few years.  Pliura says Enbridge Illinois' only current business 
enterprise, other than the proposed project, is possession of a defunct pipeline remnant 
in Southern Illinois. (Pliura Reply Brief at 5-6, citing Enbridge Illinois Initial Brief at 3)  
Pliura contends that Enbridge Illinois has submitted not one page of financial 
documents.  Pliura asserts that the Commission has before it zero evidence of its 
financial abilities.  In Pliura's view, the evidence of record does not indicate that 
Enbridge Illinois has ever operated a pipeline, ever maintained or protected a pipeline, 
ever constructed a pipeline, or transported a single drop of oil from one place to 
another.   According to Pliura, the record is void of material evidence of whom the 
“Enbridge” is that Enbridge Illinois references in its brief, but Pliura insists it is not 
Enbridge Pipelines (Illinois), L.L.C.  (Pliura Reply Brief at 5-6) 
 
 Pliura argues that a decision finding Enbridge Illinois fit, willing and able to 
carryout the proposed project would be arbitrary and capricious.  Pliura maintains that 
Enbridge Illinois cannot support the certification requirement of a favorable fitness, 
willingness and ability determination with entities that are unwilling to subject 
themselves to the authority of the Commission and the potential liability for this 
proposed project.  Pliura contends that the Commission cannot issue a favorable 
decision without permitting Enbridge Illinois to rely upon the documents of its parent and 
sister organizations while simultaneously demanding that the Commission look only at 
Enbridge Illinois in isolation when confronted with evidence of significant environmental 
violations.  (Pliura Reply Brief at 6) 
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C. Turner Intervenors’ Position 
 
 Turner contends that the Applicant is unfit. Turner states that it was expedient for 
Enbridge Illinois' sister subsidiary to continually and repeatedly violate Wisconsin law.  
Turner alleges that the $1.1 million dollar fine was cheaper than following the law.  
Turner states that the suit was filed by the Wisconsin Attorney General on December 
23, 2008 and the case was settled with a $1.1 million payment on January 2, 2009.  
Turner asserts that the fine was part of a pre-litigation settlement package designed to 
escape the proceedings of the instant case.  Turner argues that on this basis alone the 
application should be denied.  (Turner Initial Brief at 10-11; Reply Brief at 6) 
 
 In its reply brief, Turner says Enbridge Illinois cannot have it both ways, claiming 
it is part of a powerful pipeline network with substantial market price influence and 
wealth in order to support its qualifications to be fit and then to run from one of its 
subsidiaries which has engaged in million dollar illegal conduct.  (Turner Reply Brief at 
6-7) 
 
 Regarding financial fitness, Turner asserts that Enbridge Illinois resisted the 
efforts to have the financially responsible segments of its conglomeration made parties 
to this proceeding so that legal maneuvering would insulate Enbridge Illinois' parent 
from liability in this case and in the future in regard to the catastrophic adverse 
environmental consequences of a major leak or the loss of innocent life or limb from an 
explosion or fire.  Turner argues that there is no evidence in the record to support the 
financial fitness of Enbridge Illinois which does not include its sister entities and its 
parent.  Turner states that Enbridge Illinois is a Delaware Limited Liability Company with 
headquarters in Houston, Texas.  According to Turner, the members of a limited liability 
company are placed behind a shield and are protected from the debts, liabilities and 
obligations of the limited liability company.  Turner asserts that no other entity in the 
conglomeration of Enbridge Illinois' parent, including the parent itself, has any 
responsibility from the debts, liabilities and obligations of Enbridge Illinois.  (Turner Initial 
Brief at 11; Reply Brief at 7) 
 
 Turner says this is not an uncontested case and suggests the Commission 
should not look the other way.  According to Turner, due to the financial insecurity 
intentionally created to limit corporate responsibility, the application should be denied.  
(Turner Initial Brief at 11) 
 

D. Holstine Intervenors’ Position 
 
 In Section II.B.3 of its brief, “Fit, Willing and Able,” Holstine states that the 
applicant in this proceeding is Enbridge Pipelines (Illinois) L.L.C. and not any affiliates, 
partners or other interested parties whose names have been raised in these 
proceedings.  Holstine claims this has not stopped Enbridge Illinois from describing 
itself as part of a large international company employing 5,500 people with a vast 
network of pipes.  According to Holstine, when it serves Enbridge Illinois' interests, it 
downplays any affiliations.  Holstine claims it should be a concern to landowners that, 
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when the situation merits, Enbridge Illinois will stand alone if any problems arise.  
Holstine believes this behavior should be considered when considering the question of 
whether Enbridge Illinois is fit and able.  (Holstine Initial Brief at 11) 
 
 In that same section, Holstine also claims Enbridge Illinois has ignored potential 
valuation factors which calls into question the objectivity of Enbridge Illinois' process 
and whether it can follow through on the assurances made in the Certificate.  (Holstine 
Initial Brief at 11-12) 
 

E. Staff's Position 
 
 Based upon Staff witness Janis Freetly‟s evaluation of Enbridge Illinois‟ financial 
capability to construct, operate and maintain the proposed pipeline from near Pontiac to 
Patoka (“Southern Access Extension Project”), Staff concluded that through its 
relationship with Enbridge, Inc., Enbridge Illinois is capable of financing the 
construction, operation and maintenance of the proposed pipeline from near Pontiac to 
Patoka.  (Staff Initial Brief at 8) Ms. Freetly is a senior financial analyst and expert 
witness. 
 
 Staff states that Enbridge Illinois is owned by Enbridge, Inc., a diversified energy 
company with operations in a number of segments including liquids pipelines and gas 
distribution.  Staff says that Enbridge, Inc. operates the world‟s longest crude oil and 
liquids pipeline system in Canada and the United States.  Enbridge, Inc., Staff avers, 
also owns and operates Canada‟s largest natural gas distribution company.  (Staff Initial 
Brief at 9) 
 
 According to Ms. Freetly, at September 30, 2007, Enbridge, Inc. had Cdn$3.2 
billion available under unused credit facilities, of which Cdn$0.9 billion was used to 
support commercial paper. Staff adds that Enbridge, Inc. can access funds from the 
credit facilities to finance expansion projects.  Staff asserts that due to its stable credit 
ratings, Enbridge, Inc. also has sufficient access to capital from debt and equity markets 
which can be used to repay short-term borrowings or finance new growth projects over 
the long-term.  (Staff Initial Brief at 9) 
 
 The Staff witness indicates that Standard & Poor‟s (“S&P”) assigned Enbridge, 
Inc. a long-term corporate credit rating of A- with a stable outlook.  According to S&P, 
an A-rated company has a strong capacity to meet its financial obligations.  Staff says 
the stable outlook reflects S&P‟s expectation that Enbridge, Inc.‟s aggressive growth 
strategy will not compromise the company‟s strong business profile nor materially 
weaken the financial profile.  Staff adds that S&P also noted that the company has 
historically maintained strong access to debt markets and typically aims to maintain at 
least Cdn$1 billion in available credit. (Staff Initial Brief at 9, citing Staff Exhibit 2.0 at 3) 
 
 Ms. Freetly states that Enbridge, Inc.‟s Issuer rating is Baa1 from Moody‟s 
Investors Service (“Moody‟s”) with a stable outlook.  Moody‟s assigns the Baa rating to 
companies with moderate credit risk.  According to Staff, Moody‟s considers Enbridge 
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Inc.‟s business risk profile one of the lowest among its diversified gas peers due to its 
significant focus on energy businesses that are either regulated or supported by long-
term contracts.  Staff claims that its low business risk profile is offset by its relatively 
weak financial profile. According to Staff, while Moody‟s believes that there are potential 
financing and execution risks associated with Enbridge, Inc.‟s extensive organic growth 
plans, these risks are consistent with the Baa1 rating and Moody's expects that the 
company will prevent any further weakening of its financial profile.  (Staff Initial Brief at 
9-10) 
 
 The Staff witness states that Enbridge, Inc.'s forecasted financial ratios through 
the year 2016 show a gradual strengthening of the financial profile as the various 
expansion projects are completed. Staff says the total cost of the Southern Access 
Extension Project is $499,063,399, based on August 2007 estimates.  Staff adds that 
construction costs will be financed initially with short-term inter-company loans from its 
ultimate parent company, Enbridge, Inc.  Post completion of the project, Staff indicates 
that outstanding short-term debt will be refinanced with a combination of long-term inter-
company debt and equity provided by Enbridge, Inc.  Staff says the combination of debt 
and equity used will achieve a target long-term debt capitalization of 45% at the project 
level and 60% at the consolidated level.  (Staff Initial Brief at 10) 
 
 In Staff‟s judgment, Enbridge Illinois is capable of financing the construction, 
operation and maintenance of the proposed pipeline.  The capital for this project will be 
provided by Enbridge, Inc. which Staff says has access to Cdn$3.2 billion under its 
credit facilities.  In addition, Staff believes Enbridge, Inc. should have sufficient access 
to long-term debt and equity capital markets given its strong A- credit rating from S&P 
and moderate Baa1 Moody‟s rating.  Having considered Enbridge Inc.‟s aggressive 
growth through various expansion projects, Staff says both rating agencies have a 
stable outlook for Enbridge Inc.  Hence, in Staff‟s view, Enbridge Illinois is capable of 
funding the pipeline expansion proposed in this proceeding.  (Staff Initial Brief at 10-11) 
 
 Additionally, Staff witness Mark Maple, who is an engineer, testified that 
Petitioner is fit, willing and able to build and operate the pipeline.  Among other things, 
Mr. Maple considered the testimony of Enbridge Illinois witness Mr. Burgess that 
Enbridge, Inc. has a long history of constructing and operating pipelines, and has 
demonstrated its willingness to construct and operate the pipeline by committing to 
spend over $2 billion to finance this and other recent projects.  (Staff Initial Brief at 11; 
Staff Ex. 1.0 at 10-11) 
 
 In its reply brief Staff says it is always troubled to hear of violations related to the 
construction or operation of a pipeline, particularly those pertaining to the environment.  
Staff does not take these issues lightly.  Staff states that the State of Wisconsin, 
however, has settled its dispute with Enbridge, and Enbridge has recently constructed a 
large portion of the pipeline authorized in Docket No. 06-0470 here in Illinois.  Staff is 
not aware of any further violations in Wisconsin, nor is it aware of any violations in 
Illinois, and nothing in the record would suggest otherwise.   
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 In Staff's view, the argument by Petitioner that the “actions of Enbridge Energy, 
Limited Partnership cannot be imputed to Enbridge Illinois” is unpersuasive.  (Staff 
Reply Brief at 4, citing Enbridge Illinois Initial Brief at 25)  According to Staff, Enbridge 
Illinois‟ statement:  “[w]hat this episode does establish is that when accidents and 
mistakes happen, Enbridge deals with, corrects, and takes responsibility for such 
matters,” is more important.  Staff argues that the incidents in Wisconsin, while 
important, do not warrant the denial of this application when Enbridge has thus far 
shown that it can construct a pipeline in Illinois and abide by the rules.  (Staff Reply 
Brief at 4) 
 

F. Commission Analysis and Conclusion 
 
 Enbridge Illinois presented evidence intended to show that it is “fit, willing, and 
able to provide the service in compliance with this Act, Commission regulations and 
orders” within the meaning of Section 15-401(b) of the Act.  Several Intervenors contend 
otherwise.  Staff‟s position is that Enbridge Illinois is fit, willing, and able to construct 
and maintain the proposed pipeline.  The positions of the parties are set forth in their 
briefs and are summarized above, and will not be repeated in detail here. 
 
 The Commission has reviewed the record on this issue. While the incidents in 
Wisconsin do not reflect favorably on Enbridge, the record on the whole indicates that 
that Enbridge Illinois is fit, willing, and able to construct and operate the pipeline within 
the meaning of Section 15-401(b). In reaching this conclusion, the Commission is 
persuaded by the analysis and conclusions presented by Staff, whose position is 
supported by the testimony of two Staff witnesses, both experts.  
 
 In this regard, Staff witness Ms. Freetly, a Senior Financial Analyst, testified,  
“Through its relationship with the Enbridge Inc., Enbridge Illinois is capable of financing 
the construction, operation and maintenance of the proposed pipeline from near Pontiac 
to Patoka.” (Staff Ex. 2.0 at 1) In support of her opinion, Ms. Freetly described in detail 
the analysis she performed, and the bases for her conclusions. She also noted that 
Enbridge operates the world‟s longest crude oil and liquids pipeline system in Canada 
and the United States. 
 
 The Commission observes that no similar analyses were performed by parties 
who disagree with Staff‟s conclusions regarding Petitioner‟s fitness. 
 
 As a condition of this Order, Enbridge Inc. shall fulfill its commitments to provide 
such financial support as is reasonably necessary for the construction and operation of 
the proposed pipeline, as described in the record.  
 
 In reaching its conclusions regarding fitness, the Commission has given no 
weight to Petitioner‟s argument that the actions of its affiliate in Wisconsin should be 
totally disregarded as irrelevant because they are different entities. If the Petitioner 
wants to be allowed to rely on its relationship with Enbridge Inc. in support of its fitness 
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claims, it should not be permitted to prevent other parties from discussing the actions of 
another Enbridge entity on other fitness-related issues.  
 
V. PUBLIC NEED/PUBLIC CONVENIENCE AND NECESSITY 
 

Section 15-401(b) of the Common Carrie by Pipeline Law provides in part: 
   
Requirements for issuance. The Commission, after a hearing, shall grant 
an application for a certificate authorizing operations as a common carrier 
by pipeline, in whole or in part, to the extent that it finds that the 
application was properly filed; a public need for the service exists; the 
applicant is fit, willing, and able to provide the service in compliance with 
this Act, Commission regulations, and orders; and the public convenience 
and necessity requires issuance of the certificate. (220 ILCS 5/15-401(b))  

 
The parties observe that Article 15 contains neither a definition of public need, 

nor the criteria to be considered in determining whether a public need has been shown. 
The term “public convenience and necessity” is not defined either; however, the CCPL 
does identify several criteria to be considered in determining public convenience and 
necessity of the proposed pipeline and alternative locations, most of which pertain to 
consideration of evidence from other state agencies on such issues as the impacts of 
the proposed pipeline on the environment, traffic safety, natural resources and the 
economy.  

 
Public convenience and necessity issues related to pipeline routing or location 

are discussed in a separate section below. 
 

A. Public Need/Public Convenience and Necessity Issues other than 
Routing 

 
1. Enbridge Illinois' Position 

 
 In Section A.1 of its initial brief, pages 7-13, Enbridge Illinois argues that that “it 
has shown public need.” Enbridge Illinois argues that under the applicable legal 
standards of the Act and the decisions of the Commission, the public need of concern is 
not a parochial, purely state-focused criterion but rather encompasses the interests and 
concerns of Illinois, the Midwest/PADD II region, and the nation in an adequate, 
economic, and secure supply of crude petroleum.  (Enbridge Illinois Initial Brief at 7, 
citing Enbridge Energy Partners Order, Docket 06-0470 at 20; Keystone Order, Docket 
06-0548 at 24) 
 
 Enbridge Illinois insists that public demand and need for refined petroleum 
products in Illinois, the Midwest generally, and across the county require the importation 
into Illinois and adjacent areas of immense amounts of crude petroleum that can be 
refined into gasoline, heating fuels, asphalts, medicines, petrochemicals, and other 
items needed by the consuming public.  Enbridge Illinois asserts that demand for 
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petroleum products as energy sources and for other purposes has grown steadily in 
Illinois and throughout the United States and will continue to do so as the population 
grows and the economy expands, despite energy conservation and efficiency 
measures, development of alternative fuels, and market uncertainties.  According to 
Enbridge Illinois, historically, a major portion of the crude petroleum required to satisfy 
such public need and demand has been sourced from petroleum production areas in 
various western Canadian provinces and has been transported to Illinois and other 
states by common carrier pipelines, such as the Lakehead System, constructed and 
operated by Enbridge System entities affiliated with Enbridge Illinois.   
 

Enbridge Illinois states that these pipelines include the two new pipelines 
authorized in the Enbridge Energy Partners Order; these lines -- the Southern Access 
Expansion Pipeline and the Southern Lights Pipeline -- show both the need for such 
facilities and Enbridge Illinois' long commitment to providing adequate, efficient, and 
economic transportation service for producers and users of crude petroleum.  (Enbridge 
Illinois Initial Brief at 7-8) 
 
 In Enbridge Illinois' view, the need to import crude petroleum into Illinois and the 
Midwestern/PADD II market area is firmly established.  Enbridge Illinois states that 
Illinois produces only three percent of the crude petroleum needed to meet its refining 
needs; the PADD II region as a whole, which includes fifteen Midwestern states with a 
combined population of about 80 million people, produces only part of the feedstock 
needed by its refineries.  According to Enbridge Illinois, millions of barrels per day of 
crude petroleum must be transported to Illinois area and other American refineries to 
meet public needs.  Enbridge Illinois claims the great majority of such crude is 
transported by underground transmission pipelines.  In the Midwest/PADD II area, 
Enbridge Illinois says 99.6% of refinery crude deliveries are made by pipeline.  Enbridge 
Illinois contends that underground common carrier pipelines are the most effective, 
efficient, economic, safe, and secure means of meeting such needs.  (Enbridge Illinois 
Initial Brief at 8) 
 
 According to Enbridge Illinois, Illinois and Midwestern refiners, as well as those in 
other areas, have increasingly sought to secure crude from Canadian sources in order 
to meet the public demand for refined petroleum products.  Enbridge Illinois suggests 
this is the case because crude petroleum produced in western Canada is economically 
attractive to Illinois and other American refiners, exists in ample supply, and constitutes 
a reliable and secure resource for them.  By contrast, Enbridge Illinois claims non-
Canadian supply sources, including domestic American fields, have dwindled, become 
insecure or unreliable, or have been diverted to foreign markets.  Enbridge Illinois 
asserts that U.S. imports of Canadian crude doubled in the period 1998-2003 and more 
than one million barrels per day are now imported into PADD II markets, approximately 
70% of the region's crude petroleum imports.  (Enbridge Illinois Initial Brief at 8-9) 
 

According to Enbridge Illinois, numerous Illinois and Midwestern refiners are 
increasingly looking to Canadian production to supply significant portions of the crude 
they need.  Enbridge Illinois contends this is because Canadian supplies, including 
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heavy crude such as produced in the Alberta oil sands region, offer an attractive 
alternative to other possible sources of supply.  Enbridge Illinois says domestic 
American onshore production has been declining for decades and will continue to do so.  
Enbridge Illinois states that Gulf-produced crude, although important, is not projected to 
be a source of continuously increasing supply into the Midwest and Gulf sources; supply 
systems for both domestic production and foreign imports are vulnerable to hurricane 
disruptions -- in 2005, two major hurricanes caused significant production and supply 
problems for Gulf sources of crude.  (Enbridge Illinois Initial Brief at 8) 
 

Enbridge Illinois also asserts that growing worldwide demand for oil as well as 
political volatility have made long-term reliance on Gulf-landed foreign crude 
increasingly unattractive to domestic users, as has pressure for increasing energy 
independence from overseas (Middle Eastern) sources.  Enbridge Illinois argues that 
because Canadian heavy crude is price discounted, and because Canadian sources 
have low political risk, are in close physical proximity, generally offer attractive pricing, 
and promise increasing production, Illinois and other Midwestern refiners are both 
desirous of securing greater supplies of Canadian crude and have equipped, or are 
preparing to equip, their refineries to use more Canadian heavy crude in their supply 
portfolios.  According to Enbridge Illinois, the five major Illinois-area refineries -- 
ExxonMobil in Joliet; BP in Whiting, Indiana; ConocoPhillips/EnCana in Wood River 
(WRB Refining); CITGO in Lemont; and Marathon in Robinson -- have either upgraded 
their facilities to process heavy crude or are contemplating doing so.  (Enbridge Illinois 
Initial Brief at 8-9) 
 
 Enbridge Illinois states that the increasing demand for Canadian crude oil 
supplies, in conjunction with declining domestic production, has led to significant 
developments in the common-carrier-pipeline network serving Illinois and the United 
States.  Enbridge Illinois asserts that existing systems have been found inadequate in 
capacity and configuration to meet market needs:  apportionment (rationing) of transport 
capacity as well as inefficient routing have resulted. In order to adequately serve the 
American markets seeking Canadian crude, Enbridge Illinois says producers and 
shippers have looked to pipeline companies to modify and/or expand their systems to 
overcome these problems and serve their needs by matching suppliers to markets. 
 

In order to do so, and to prevent projected shortfalls of pipeline capacity, 
Enbridge Illinois claims various pipelines have been reversed and new pipelines 
proposed.  Enbridge Illinois says the Southern Access Expansion Pipeline and the 
Southern Lights Pipeline are part of this process.  When completed, Enbridge Illinois 
claims they will facilitate the delivery of increased supplies of Canadian crude to the 
Illinois area and the northern parts of the PADD II region.  In Enbridge Illinois' view, the 
Extension Pipeline is the next logical step in meeting the need to connect American 
refiners to western Canadian suppliers.  Enbridge Illinois says it will do so by connecting 
the facilities of the Enbridge System to the important pipeline-network nexus known as 
the "Patoka Hub."  (Enbridge Illinois Initial Brief at 10-11) 
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 Enbridge Illinois states that the Patoka Hub is a complex of storage facilities, 
located in Marion County, having multiple connections to inbound and outbound 
petroleum pipelines.  Due to its location, Enbridge Illinois claims its storage capacity, 
and the number of “outbound” pipelines, the Patoka Hub is a critical means of access to 
Canadian crude for numerous southern Illinois and Midwestern refiners.  Enbridge 
Illinois says the refineries at Wood River and Robinson are directly or indirectly 
connected to the Patoka Hub and can receive Canadian crude through it.  According to 
Enbridge Illinois, through connections at the Patoka Hub, Canadian crude moved over 
Enbridge System facilities and through the Extension Pipeline can reach refineries in 
Kentucky, Ohio, and Michigan.  Enbridge Illinois contends that refiners such as 
Marathon that can receive Canadian-sourced crude from Patoka can optimize their 
supply options -- their "slate" -- in terms of crude price, transport cost, petroleum 
properties, and availability in order to produce refined products for the public at the least 
cost.  According to Enbridge Illinois, the Extension Pipeline will make this possible and 
thus serve the public need for economic and adequate supplies of gasoline and other 
refined petroleum products.  (Enbridge Illinois Initial Brief at 11) 
 
 Enbridge Illinois contends that Illinois consumers need as much relief as possible 
from increasing energy costs.  Enbridge Illinois asserts that economic analysis shows 
that increasing the supply of Canadian crude to Illinois and other refiners will provide 
substantial economic benefits to Illinois consumers.  Enbridge Illinois argues that 
depending upon market conditions and world oil prices, Illinois consumers may realize 
hundreds of millions of dollars (at present values) in energy-cost savings due to the 
Enbridge System‟s network enhancements, including the Extension Pipeline.  (Enbridge 
Illinois Initial Brief at 12, citing Enbridge Exhibit 3 at 22) 
 
 According to Enbridge Illinois, construction of the Extension Pipeline will enhance 
the energy security and independence of Illinois and the United States.  Enbridge Illinois 
claims common carrier pipelines are the predominant means of transporting crude 
petroleum supplies to the state's and the nation's refiners, who produce the refined 
petroleum products demanded by the consuming public.  In Enbridge Illinois' view, 
expanding and enhancing the capacity and capability of the nation's pipeline 
infrastructure is vital to meeting the public's current and future needs.  Enbridge Illinois 
asserts that the country, including Illinois, needs a robust, reliable, and redundant 
pipeline network, a goal that Enbridge Illinois says the Extension Pipeline will help meet.  
(Enbridge Illinois Initial Brief at 12-13; Reply Brief at 3) 
 

In Section A.2 of its initial brief, Enbridge Illinois asserts that rather than providing 
evidence, Intervenors argue that the 1997 Commission Lakehead decision in Docket 
96-0145 precludes a finding that the public need/public convenience and necessity 
criteria have been met.  Enbridge Illinois insists that it has made a prima facie showing 
that there is a public need for the Extension Pipeline.  Enbridge Illinois asserts that the 
Intervenors have not proffered evidence to rebut that showing and may not merely rely 
on the Lakehead Order because Illinois courts have made it clear that the Commission 
is not a judicial body and its orders do not have the effect of res judicata.  
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In its reply brief, Section II, Enbridge Illinois contends that Intervenors‟ reliance 
on the Lakehead decision is misplaced. Enbridge Illinois says the Shelby Intervenors 
contend that the Commission's 12-year old decision in Lakehead operates, in effect, as 
a controlling precedent that blocks the Commission from granting certification here.  
Enbridge Illinois adds that the Pliura and Temple/Armstrong briefs advanced similar 
arguments.  According to Enbridge Illinois, they gloss over the fact that the 1997 
Lakehead Pipeline decision was based upon an entirely different record in 
circumstances vastly different from those in which the instant application is presented.  
Enbridge Illinois argues that time has not stood still since 1997 and that the world is a 
very different place today in terms of the compelling need for stable and reliable sources 
of crude oil and its associated transportation facilities.  (Enbridge Illinois Reply Brief at 
4) 
 

In Section A.3 of its initial brief, Enbridge Illinois responds to purported assertions 
by Intervenors that any benefits derived from the Extension Pipeline must inure directly 
only to the citizens of Illinois.  Enbridge Illinois says their argument is that if any benefits 
to Illinoisans are indirect (i.e., citizens of this state benefit indirectly by virtue of their 
citizenship in the United States as a whole) or if any benefits flow to our fellow citizens 
in other states, then the Extension Pipeline does not confer the requisite “benefit.”  
Enbridge Illinois believes its testimony shows that Illinois‟ citizens will receive benefits 
from the Extension Pipeline, and that such benefits will not solely be limited to the 
citizens of Illinois.  Enbridge Illinois suggests that the criteria “public need and public 
convenience and necessity” should not be viewed solely from a provincial perspective.  
(Enbridge Illinois Initial Brief at 16) 
 
 In Enbridge Illinois' view, the Commission should take into account benefits from 
both a local and a national level since Illinois citizens are also citizens of the region and 
the nation.  Enbridge Illinois suggests that the Commission should also consider 
regional and national benefits for the reasons articulated by Enbridge Illinois' witnesses 
and Staff witness Maple.  (Id.) 

 
In its reply brief, Section I, Enbridge Illinois responds to arguments in Intervenors‟ 

briefs regarding “public need.”  The Applicant complains that all of the Intervenors argue 
explicitly and implicitly that the Commission can only consider and concern itself with 
some specific "need" unique to Illinois that will be met by Enbridge Illinois' new pipeline.  
(Enbridge Illinois Reply Brief at 3, citing Temple/Armstrong at 10-15; Turner at 5-6; 
Shelby at 10-12; Pliura at 7-13)  Enbridge Illinois contends that their only real concern is 
for their own potential benefit from blockading Enbridge Illinois' route and holding out for 
exorbitant compensation. Enbridge Illinois further asserts that Staff's initial brief 
effectively rebuts the arguments of the intervenors.  (Enbridge Illinois Reply Brief at 3-4) 
 
 On page 5 of its reply brief, Applicant complains that Shelby Intervenors 
improperly rely upon certain portions of the testimony by Karl A. McDermott, a former 
ICC Commissioner who served from 1992 to 1998 and helped decide Lakehead 
Pipeline.  However, Applicant fails to provide a cite to the Shelby Intevenors‟ brief where 
such reliance purportedly occurred.  Applicant‟s complaint will be disregarded. 
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 In Section III of its reply brief, Enbridge Illinois disputes the proposition 
purportedly advanced by the Shelby Intervenors and the Temple/Armstrong Trusts that 
the market for interstate transportation of crude petroleum by common-carrier-pipeline is 
a "competitive" market in which regulation is unimportant and eminent domain authority 
is unnecessary because some market forces or the "free market" suffice.  Enbridge 
Illinois says a variant of the argument is that because there is competition in the pipeline 
market, there is no public interest, need, or benefit that the exercise of eminent domain 
authority can serve.  (Enbridge Illinois Reply Brief at 6-7) 
 
 In Enbridge Illinois' view, Intervenors' "relevant market" contentions, discussed 
below, do not comport with the requirements of antitrust analysis, but more importantly 
this proceeding is not an antitrust case and their entire theory is wrong and inapplicable.  
According to Enbridge Illinois, the relevant legal construct here is that of common 
carriage and the requisite rights and responsibilities are those of a common carrier, not 
the standard of market or monopoly power that underlies antitrust law.  (Enbridge Illinois 
Reply Brief at 7) 
 
 Enbridge Illinois argues that the concept of a common carrier - a business it says 
is uniquely affected with a public interest and therefore governed by special rules - is 
rooted in the common law. (Enbridge Illinois Reply Brief at 7, citing  Lord Hale, De 
Portibus Maris, quoted in Munn v. Illinois, 94 U.S. 113, 125-126 (1876))  Enbridge 
Illinois states that at common law, a common carrier is under a duty to the public to 
provide adequate, affordable service to all who request it and to take such steps as may 
be necessary to equip or enable itself to provide the service.   
 
 In Section IV of its reply brief, Enbridge Illinois says all of the intervenors assert 
some variation of an argument to the effect that petroleum refineries in Illinois and 
surrounding areas are operating at capacity and have adequate supplies of crude, for 
which reason there are no shortages and thus no need for the capacity of the Extension 
Pipeline.  (Enbridge Illinois Reply Brief at 8) 
 
 Enbridge Illinois asserts that Illinois area and other PADD II refineries are 
operating at capacity because the country has not increased its petroleum refining 
capacity in decades, and thus existing refineries must run all out to meet public demand 
for gasoline, heating oil, and other refined products.  Enbridge Illinois adds that no new 
refineries have been built in the United States for well over 30 years; none is on the 
near horizon.  According to Enbridge Illinois, Illinois has experienced a reduction in 
refining capacity due to the closing of the Clark Oil refinery in Blue Island.  Enbridge 
Illinois avers that overall PADD II does not have the refining capacity to meet its 
gasoline needs and so must import product from other districts.  (Enbridge Illinois Reply 
Brief at 9) 
 
 To meet public demand, Enbridge Illinois suggests refineries will continue to 
operate at maximum capacity.  According to Enbridge Illinois, the relevant point is the 
supply slate that the refineries need and want to maximize their output and operate 
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economically.  Enbridge Illinois claims that as the traditional domestic crude supply 
sources dwindle Illinois, PADD II, and U.S. refineries in general have been, are, and will 
be increasingly turning to Canadian supplies to meet their need for secure and 
economic crude supplies, augmented by such increasing U.S. production as exists in 
the Williston Basin and that the Enbridge System, enhanced by the Extension Pipeline, 
as a means of satisfying such needs.  Enbridge Illinois argues that inasmuch as the 
need and demand for crude is derivative of the public's demand for refined products, 
satisfying the refiners' needs meets and serves the public need.  Enbridge Illinois 
asserts the public need and demand for refined petroleum products is huge and 
continues to grow.  Enbridge Illinois believes that in these circumstances, the fact that 
refineries are operating at capacity is not a reason to deny them access to their desired 
and preferred supply sources.  (Enbridge Illinois Reply Brief at 9) 
 

In Section V of its reply brief, Enbridge Illinois disputes suggestions that it intends 
to ignore Illinois and the Midwest and just transport oil to Texas.  Enbridge Illinois claims 
that the concept of a line from Patoka to Texas was merely a planning concept, and 
remains so.  According to Enbridge Illinois, the fact that the Extension Pipeline is 
planned to be built in Illinois and to terminate at Patoka also negates intervenors' 
contentions that other lines and routes in other states are just as beneficial to this state.  
Enbridge Illinois claims such projects are speculative.  Enbridge Illinois contends that a 
line in the ground in Illinois serving refining and storage facilities in Illinois has greater 
potential to meet Illinois' needs than a project many states away with no connections to 
Illinois.  (Enbridge Illinois Reply Brief at 10-11) 

 
Applicant also responds to testimony and arguments regarding the testimony of 

Pliura Intervenors‟ witness Mr. Hazel of the Sierra Club of Canada.  Enbridge Illinois 
claims that Mr. Hazell has made no scientific study or investigation upon which he can 
state with any authority or reliability that any Illinois citizen will be adversely impacted by 
greenhouse gases related to the Extension Pipeline.  (Enbridge Illinois Initial Brief at 19-
20) 
 
 In Enbridge Illinois' view, this testimony is a red-herring designed to obfuscate 
the facts and mislead the Commission.  Enbridge Illinois contends that the type of 
environmental concerns addressed by such testimony is not within the jurisdiction and 
authority of the Commission and that the Commission‟s powers are limited to those 
granted by the legislature in the Act.  (Enbridge Illinois Initial Brief at 21) 
 

In its reply brief, Section V, Enbridge Illinois asserts that federal certification 
neither exists nor is necessary for crude petroleum pipelines and that Enbridge Illinois is 
planning to engage in interstate, not intrastate, transportation of petroleum.  (Enbridge 
Illinois Reply Brief at 11) 
 

2. Shelby Intervenors’ Position 
 
 Shelby‟s position regarding public need is explained primarily in Section II and 
Sections III.C through III.H of its initial brief. 
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According to Shelby, the Commission crystallized its approach to the required 

"public need" determination in its Lakehead Order, Docket 96-0145, in 1997. The 
Commission, Shelby states, found an “overreaching importance that there be a showing 
of public need because it forms a condition precedent for any determination of necessity 
and therefore convenience.”  (Shelby Initial Brief at 6-7, citing Lakehead Order at 5)  
According to Shelby, the Commission emphasized “... the general concept of analyzing 
the appropriate market and other providers in that market, and not just the pipeline itself 
. . . [as] a guiding principle in determining public need.” 

 
Shelby says the Commission approved Staff‟s contention “that the public need, 

like the public convenience and necessity, „required to support an order . . . is that of the 
public and not of any individual or number of individuals.”  Shelby states that Staff took 
the position that Lakehead‟s claimed inability to “deliver all the additional crude that it 
wants to Illinois/PADD II . . . [so that] refineries could not receive all the additional crude 
they want” constitute “concerns [that] are private business interests/desires which by 
themselves do not show public need.”  Shelby says Staff and the Commission rejected 
Lakehead‟s attempt to equate the private interests of oil producers and shippers/refiners 
with a “public need,” stating that “[t]he public as indicated by the Court [in Roy] is 
greater than a limited number of market players.”  (Id., citing Lakehead Order at 14)  
According to Shelby, because of its‟ “condition precedent” status, the Commission 
stated that “[i]f a showing of public need cannot be made for a proposed pipeline project 
such as Lakehead‟s, the public convenience and necessity is not being served.”  
(Shelby Initial Brief at 6-7, citing Lakehead Order at 15) 
 
 According to Shelby, the Commission‟s Lakehead Order makes clear that it had 
in mind the market for crude oil transport service as the “appropriate market;” 
Lakehead‟s reference to evidence of a substantial increase in “the volume of transport 
service demanded of it . . .” indicated it understood that oil commodity markets had no 
relevance.  (Shelby Initial Brief at 7, citing Lakehead Order at 5)   
 
 The Appellate Court, Shelby asserts, endorsed the Commission‟s conclusions 
and reasons for rejecting the application in its Lakehead Order.  According to Shelby, 
neither the courts nor the Commission have ever questioned the validity of the “guiding 
principle” set forth in the Lakehead approach, so Enbridge Illinois‟ attempt to avoid its 
application here lacks traction.  Shelby avers that the Commission and the Appellate 
Court jointly crafted an approach to the public need analysis that Enbridge Illinois must 
now either adhere to or persuade the Commission to modify or abandon.  Shelby 
argues that Enbridge Illinois has done neither, instead choosing once again to serve the 
same “warmed over” evidence of refinery demand and “security of supply” concerns 
presented in Lakehead.  Shelby believes such evidence falls far short of showing the 
“popular need” of the “general public” that “requires the service” as enunciated by the 
Court.  (Shelby Initial Brief at 7-8) 
 

In Section III.D of its initial brief, Shelby addresses the “appropriate market.” 
According to Shelby, Section 15-401(b) of the Act specifically concerns a “public need 
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for the service” sought to be certificated.  Enbridge Illinois seeks to certificate a pipeline 
that will offer crude oil transport service between two points in Illinois.  In assessing the 
public need for the proposed service in Lakehead, Shelby says the Commission‟s 
analysis started by identifying the “appropriate market.” Here, Shelby says that it and 
Enbridge Illinois agree that the appropriate market remains, as in Lakehead, crude oil 
transport service.  (Shelby Initial Brief at 8-9) 
 

In Section III.E, Shelby states, “Having identified the crude oil transport service 
market as the starting point of any public need analysis, the Lakehead approach then 
turns to an examination of the „other providers in that market, and not just the pipeline 
itself‟.” (Shelby Initial Brief at 8-9) According to Shelby, the Commission in Lakehead 
makes clear that it must weigh the evidence presented by the petitioner that there exists 
a public need against the evidence presented by other parties that no such public need 
exists.  Shelby says the Commission then discussed four previous pipeline certificate 
proceedings involving circumstances where “public need” arose from market failures. 
(Shelby Initial Brief at 9) 
 
 Shelby insists that a functioning, competitive market for oil transport service ipso 
facto means that no market failure of the types discussed in Lakehead has occurred. 
Shelby avers that a competitive market for crude oil transport service (or pipeline 
capacity) exists in Illinois and that the market has (and will in the future) efficiently 
added capacity to meet refiners and shippers‟ demand for Canadian crude without any 
need for government intervention. In Shelby's view, Enbridge Illinois‟ proposed 172.3-
mile intrastate extension from Flanagan to Patoka will not remove any bottleneck that 
has caused any refinery to experience supply shortages or unused refining capacity.  
Shelby argues that Enbridge Illinois' failure to build this segment will not prevent one 
drop of Canadian crude from reaching U.S. refineries. (Shelby Initial Brief at 9-10) 
 

In Section III.F, Shelby argues that “Applicant‟s flawed theory of Public Need 
must be rejected.” Shelby contends that the evidence fails to prove a causal connection 
between the alleged public use benefits and the proposed Extension.  Shelby adds that 
regional refineries receive the primary purpose and benefits of the Extension and that 
these refineries benefit through the discounted costs of heavy crude compared to the 
cost of light or sweet crude.  Shelby says Enbridge describes secondary benefits arising 
from the economic benefit of discounted heavy crude flowing from Chicago area and 
Midwest refineries investment in equipment to process heavy crude.  (Shelby Initial Brief 
at 10-11)  In Shelby's view, Enbridge Illinois' alleged public use benefits are not 
sufficiently specific to the proposed project to show a public need.  Shelby also 
discounts Enbridge Illinois' reliance on the proposition that a limited number of shippers 
will benefit from the project.  Shelby says the Commission and Court in Lakehead made 
clear, such evidence falls short of establishing public need.  (Shelby Initial Brief at 11) 
 
 According to Shelby, Enbridge Illinois' “attempt to prove public need through 
contrived public use benefits contravenes the only Appellate Court ruling upholding the 
Commission's approach to determining public need under Section 15-401(b).” (Shelby 
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Initial Brief at 11, citing Lakehead Pipe Line Company, L.P. v. Illinois Commerce 
Commission, 296 Ill.App.3d 942,947 (3rd Dist.1998) (“Lakehead”). 
 

Shelby further asserts that even if one accepts the theory of overriding public use 
benefits, its showing in this case proves nothing about a public need for the specific 
pipeline proposed by Enbridge Illinois, nor does it isolate Illinois citizens as discrete 
beneficiaries of the proposed Extension.  Shelby says that under Enbridge Illinois' 
theory, any pipeline proposing to add transport capacity could cite to these same public 
use benefits, and the Commission would be compelled to find a “public need.”  Shelby 
expresses concern that adopting this approach to public need would reduce the 
Commission's role in reviewing Section 15-401(b) applications to a mere ministerial act.  
Shelby argues that if the legislature wanted the Commission to “rubber stamp” these 
applications, it would have mandated such action and it did not.  Shelby believes the 
Commission must carry out its statutory duty, and review this application based on the 
testimony and the public need for this service utilizing its long-held approach.  Shelby 
insists that when that approach is applied, the Commission has no choice but to deny 
the request based on a lack of evidence supporting a finding of public need.  (Shelby 
Initial Brief at 11-12) 
 
 In Section III.G, Shelby says the Commission‟s Lakehead Order discussed four 
decisions where it has found a public need including instances a) where a pipeline 
would prevent a plant from closing and would thus maintain the benefits to the public of 
that plant remaining open, b) where a gas pipeline would provide services that were not 
being provided by any other pipeline, c) where a pipeline would help alleviate a 
nationwide shortage of antifreeze and, d) where a pipeline would provide a safer mode 
of transportation than other alternatives.  (Shelby Initial Brief at 12, citing Lakehead 
Order at 14) 
 
 In Shelby's view, Enbridge Illinois‟ evidence here does not approximate any of 
these recognized “public need” scenarios.  Shelby claims that Enbridge Illinois 
presented no evidence that any refinery anywhere would experience crude oil shortages 
or excess refining capacity in the absence of the Enbridge Extension.  Shelby argues 
that given that Patoka already has numerous crude oil pipelines and tankage capacity, 
Enbridge Illinois cannot suggest that service from its proposed Extension is not provided 
by other pipelines.  Shelby adds that Enbridge Illinois witnesses make no suggestion 
that the 172-mile Extension will help alleviate a nationwide crude oil shortage.  Shelby 
states that Enbridge Illinois made no attempt to prove that the Extension would 
somehow provide a safer mode of transportation than other alternatives.  Shelby says 
Enbridge Illinois tried to suggest that Canadian-sourced crude provided more reliability 
and security than Venezuelan or Mexican crude.  According to Shelby, Lakehead also 
cited security of supply and reduced dependence on any given source of supply, 
particularly less reliable foreign sources in support of its “public need” argument, but the 
Commission did not find these claims compelling.  (Shelby Initial Brief at 12-13, citing 
Lakehead Order at 7) 
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In Section III.H, Shelby argues that Enbridge Illinois repeatedly confuses the 
crude oil commodity market with the appropriate market under review, the crude oil 
transport service market.  Shelby states that crude oil pipelines do not “produce” crude 
oil; instead, these pipelines, along with other methods such as tankers, barges, rail and 
trucks, transport crude oil.  Shelby argues that pipelines no more add incremental 
supplies of crude oil than the airlines‟ purchase of new aircraft adds new travelers.  
According to Shelby, the only supply expansion that will occur if Enbridge Illinois builds 
the Expansion is the supply of available throughput pipeline capacity between Flanagan 
and Patoka, Illinois.  (Shelby Initial Brief at 13) 
 
 In its reply brief, Shelby says Enbridge Illinois conflates a “public demand and 
need for refined petroleum products” with a public need for its proposed pipeline 
segment from Flanagan to Patoka.  According to Shelby, the Common Carrier by 
Pipeline Law does not task the Commission with assessing a public need for the 
commodity a pipeline transports.  Shelby claims the Commission must determine 
whether a public need exists for a 172-mile intrastate pipeline segment from Flanagan 
to Patoka.  Shelby contends that the record is consistent with this statutory requirement 
and indicates that the appropriate market to evaluate is the pipeline transport service 
market.  In Shelby's view, Enbridge Illinois' reliance on public demand and need for 
refined petroleum products in Illinois, the Midwest generally and across the country is 
misplaced, inconsistent with the statute, and does not indicate a public need for the 
proposed pipeline service. (Shelby Reply Brief at 2) 
 
 According to Shelby, the facts establish that the market for crude oil transport 
service in and out of Patoka has substantial existing capacity and operates in a 
competitive environment.  Shelby claims that the United States Department of Justice, 
in a comprehensive analysis of competition in the crude oil pipeline transport market 
published in 1986, declared the market at Patoka competitive.  No matter what standard 
Enbridge Illinois would like the Commission to apply to this case, Shelby believes it 
cannot escape the fact that Enbridge Illinois operates in a competitive market in which 
pipelines enter, expand capacity, and provide the services that their refinery consumers 
demand.  Shelby says that Enbridge Illinois acknowledges that five pipelines proceed 
“out bound” from Patoka, and three others deliver “inbound” to that terminal.  While 
Enbridge Illinois claims that one of the pipelines is currently in “apportionment," Shelby 
asserts that Enbridge Illinois offered no evidence that these lines could not increase 
transport capacity by adding a pumping station or increasing horsepower at existing 
stations on the lines. (Shelby Reply Brief at 2) 
 
 Shelby contends that absent a showing that the normal operation of a 
competitive pipeline transport service market will not expand capacity, Enbridge Illinois 
relies on its own private desire to expand its system and the desire of a small number of 
refiners to have the pipeline built.  According to Shelby, such evidence does not 
address the larger public need, but only relates to a small fraction of the public.  
Enbridge Illinois also claims that Illinois is not an oil producing state.   Shelby asserts 
that such evidence is not sufficient to show public need, as Illinois does not produce a 
number of different products that it imports.  In Shelby's view, this factual description 
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does not prove Enbridge Illinois‟ case.  Shelby states that Enbridge Illinois claims 
significant economic benefits to Illinois from its proposal.  Shelby suggests that 
Enbridge Illinois has not shown any causal connection between its proposal and these 
alleged significant economic benefits.  According to Shelby, Enbridge Illinois now seems 
to be hedging its claims of certain “substantial” benefits to Illinois consumers as 
conditional upon market conditions and world oil prices.  Shelby avers that Enbridge 
Illinois' claims have not been substantiated, are apparently sensitive to volatile "world oil 
prices," and thus, cannot provide proof of public need. (Shelby Reply Brief 3) 
 
 Shelby says Enbridge Illinois claims that the proposed pipeline will promote 
energy security and independence for Illinois and the United States.  According to 
Shelby, these notions of energy security and independence cannot provide proof of 
public need as such benefits are indefinite and have little or nothing to do with the 
Commission‟s authority under Section 15-401 of the Act.  (Shelby Reply Brief at 3-4) 
 

3. Pliura Intervenors' Position 
 
 In the summary of position in section III.A of the initial brief, Pliura Intervenors 
claim Enbridge Illinois has failed to demonstrate that the public convenience and 
necessity requires issuance of the certificate.  According to Pliura, all refineries in Illinois 
are at capacity and the product transported to Patoka will be further moved to Southern 
United State refineries.  Pliura states that the pipeline at issue is part of a multi-legged 
enterprise undertaken by Enbridge Illinois to transport petroleum product from Western 
Canada to refineries in the Gulf Coast region for the benefit of Enbridge Illinois.  (Pliura 
Initial Brief at 6) 
 
 Section III.B of Pliura Intervenors initial brief is titled “Public Convenience and 
Necessity.” Pliura Intervenors assert that in certifying a proposed pipeline as a common 
carrier by pipeline, the Commission must determine whether an “Illinois public 
convenience and necessity exists.”  Pliura believes the intent of the General Assembly 
is clear from the plain language of the Act; the statute was expressly enacted to 
regulate public utilities and common carriers by pipeline for the convenience and 
necessity of the citizens of that State of Illinois. Pliura says the statutory process also 
authorizes receipt of evidence from other Illinois regulatory and state agencies.  Pliura 
argues that the applicant is obligated to present evidence which supports “an Illinois 
public convenience and necessity," not convenience and necessity to further the 
applicant‟s private enterprise.  Without sufficient evidence on this point, related to the 
Illinois public, Pliura insists that approval cannot be granted.  (Pliura Initial Brief at 8) 
 
 Pliura says that in Roy v. Illinois Commerce Commission, 322 Ill. 452, 458 (1926) 
(“Roy”), the Court stated that the “convenience and necessity required to support an 
order of the Commission is that of the public and not any individuals or number of 
individuals.” According to Pliura, in Roy the Supreme Court rejected the Commission‟s 
Certificate of Convenience and Necessity for construction of a new a railroad projected 
to operate from one point to another on an existing rail line as it did not meet the 
convenience or needs of the Illinois citizens exposed to the threat of eminent domain. 
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Pliura says the Court noted that “[i]n every application of this kind, the primary 
controlling interest to be considered is the public interest. Individuals or corporations 
may determine with themselves what their interest demand, but the convenience and 
necessity required to support an order of the Commission is that of the public, and not 
of any individual or number of individuals.”  (Pliura Initial Brief at 8-9, citing Roy, 322 Ill. 
at 458) 
 
 Pliura claims the Commission has adopted this broad approach determining that 
the public is larger than a limited number of market players and the need of a few does 
not in and of itself establish a public need. (Pliura Initial Brief at 9, citing Lakehead, 296 
Ill. App. 3d 942, 956 (3rd Dist. 1998).  In the instant case, Pliura says the applicant has 
espoused, where convenient, a regional, national and even global approach to support 
a public need for the proposed project.  (Pliura Initial Brief at 9) 
 
 In Section III.B.i.a, “Stand-Alone Project,” Pliura says Enbridge Illinois has always 
positioned the proposed pipeline project to traverse Illinois from Flanagan to Patoka as 
a stand-alone project.  In that light, Pliura asserts that the construction of the pipeline 
will only result in the movement of the petroleum product currently delivered to 
Flanagan, Illinois to storage facilities in Patoka, Illinois.  According to Pliura, there are 
no identifiable “take outs” in route and there are no refineries in Patoka.  Pliura claims 
Enbridge Illinois presented no competent evidence that the product delivered to Patoka 
via the proposed pipeline will be transported to Illinois refineries for processing.  (Pliura 
Initial Brief at 9-10) 
 

Pliura asserts that under cross-examination, Enbridge Illinois' witnesses testified 
that Illinois refineries are operating at maximum capacity, are saturated, and none were 
experiencing crude oil shortages.  Pliura insists that no refinery expansions are currently 
planned to absorb the petroleum product to be delivered to the Patoka storage facilities.  
Pliura states that Marathon Petroleum Company will not upgrade the Robinson, Illinois 
Refinery to accommodate additional Canadian crude product because such upgrade is 
not economically feasible.  Pliura is convinced that the product being shipped to the 
Patoka storage facility is not destined for Illinois refineries.  Pliura questions what 
benefit Enbridge Illinois has identified that will inure to Illinois citizens.  (Pliura Initial 
Brief at 9-10) 
 
 According to Pliura, the only benefits attributable to the movement of petroleum 
product from Flanagan, Illinois to the Patoka storage facilities is negligible and suspect.  
Pliura asserts that the alleged benefit to Illinois citizens from the current project by the 
creation of jobs to build the pipeline would be the same benefit to Illinois regardless of 
whether Enbridge Illinois obtains certification and eminent domain power and, in Pliura's 
view, are negligible when weighed against the long-term impact to landowners.  Pliura 
claims the issue of “down stream” interruption is a red herring.  Pliura asserts that 
Enbridge Illinois has failed to explain how storage in Patoka, Illinois, with no designated 
pipeline system to transport petroleum product to refineries in Illinois, will compensate 
for refinery processing disruption elsewhere.  (Pliura Initial Brief at 9-10) 
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Pliura also argues that natural disasters, such as tornadoes and earthquakes, 
can impact the integrated system that delivers petroleum products into and throughout 
the United States.  Pliura also says that Marathon, a major investor in Western 
Canadian Sand Oil would have to contend with disruption of petroleum product 
transport in Canada due to extreme cold temperatures.  Pliura asserts that as a 
business decision, Marathon invested millions of dollars in its Gulf Coast refinery, 
instead of investing in the Robinson, Illinois refinery.   Pliura says that despite being 
subject to the hurricane specter, Marathon deemed it economically beneficial in invest in 
the Gulf Coast region, as opposed to the Mid-West.  In Pliura's view, the thunder of 
hurricane-related disruptions is but a distraction in terms of relevance to the proposed 
pipeline project.  (Pliura Initial Brief at 10-11) 
 
 Pliura contends that the only other potential Illinois citizen benefit raised by 
Enbridge Illinois is the adding of spare capacity to the global market. Pliura claims 
Enbridge Illinois admitted the gain was realized through the construction of the Southern 
Access Expansion Project, Docket No. 06-0470, which when completed, will deliver 
petroleum product from Canada to Flanagan, Illinois. (Pliura Initial Brief at 11-12, citing 
Tr. 564-566)  Pliura avers that such global market benefit to Illinois citizens would be 
realized if any pipeline transported Canadian crude anywhere into the United States.  
(Pliura Initial Brief at 11-12) 
 
 According to Pliura, the true benefit of moving Canadian crude to Patoka is not 
for the citizens of Illinois, but rather for the financial benefit of Enbridge Illinois and other 
market partners. Pliura suggests there is no cost-benefit enjoyed by Illinois refineries, in 
processing Canadian petroleum product, that would inure to the citizens of Illinois.  
Pliura maintains that a grant by the Commission of a certificate in good standing will not 
result in cost savings at the pump for Illinois citizens.  As a stand-alone project, Pliura 
claims Enbridge Illinois has failed to produce any competent evidence that the proposed 
pipeline project is necessary in meeting the public need and convenience of Illinois 
citizens.  (Pliura Initial Brief at 12-13) 
 

In Section III.B.i.b, “Segment of Multi-Phase Project,” Pliura says Staff has 
adopted the position that the current proposed pipeline is part of a multi-legged project 
undertaken by Enbridge Illinois, and/or one or more of its various affiliates, to build a 
pipeline to transport Canadian petroleum product from Western Canada to the Gulf 
Coast Region of the United States. (Pliura Initial Brief at 13) 
 
 Pliura suggests that Enbridge Illinois essentially ignored Staff's assertion 
because that position could not support its bid for certification as a segment of a multi-
phased project.  Pliura questions how Enbridge Illinois can raise avoidance of the 
specter of hurricane disruption as a benefit to the citizens of Illinois, when its intent is to 
ship the product delivered to Patoka, Illinois to the Gulf Coast region.  Pliura questions 
how Enbridge Illinois can tout the benefits to Illinois or even Mid-West refineries with 
delivery of the Canadian petroleum product to Patoka, when the product will be diverted 
to the Gulf Coast Region.  Pliura questions how Enbridge Illinois can justify subjecting 
the citizens of Illinois to the threat of eminent domain, when the utility being regulated 
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has no direct application to Illinois markets, but rather, will be transported from the state 
to new markets available to the sole benefit of Enbridge Illinois.  (Pliura Initial Brief at 
13-14) 
 
 Pliura says the evidence relied upon by Staff was offered in support of a stand-
alone project.  In that context, Pliura insists it fails to deliver support for certification.  
Pliura suggests that Staff makes assumptions as to the benefit of Illinois citizens as 
members of a global community.  According to Pliura, the record contains no concrete 
evidence that the construction of the proposed pipeline will reduce fuel costs for the 
citizens of Illinois, stabilize oil prices in the United States to the benefit of Illinois 
citizens, or address capacity short-fall, “that Applicant admits does not exist.” (Pliura 
Initial Brief at 14) 
 
 Pliura argues that the evidence submitted by Enbridge Illinois does not address 
the convenience of the pipeline for the Illinois public.  According to Pliura, the State is 
not required to provide condemnation powers and without proof that the statutory 
prerequisites of the common carrier by pipeline law have been met, certification and 
condemnation authority should not follow.  (Pliura Initial Brief at 15, citing Lakehead, 
269 Ill. App. 3d at 952) 
 
 In Section III of their Reply Brief, “No Demonstrable Benefit to the Public for the 
Proposed Project,” Pliura Intervenors state that the application, the record, and the 
initial briefs of Enbridge Illinois and Staff are replete with references to Canada, 
Canadian “oil” and oil importation.  Pliura suggests that with only a cursory review, one 
might think this was a project designed to bring oil from Canada into Illinois.  Pliura says 
if that were the case, discussions about increased supplies into Illinois would be 
relevant.  Pliura argues that an affiliate of Enbridge Illinois has already used this claimed 
benefit in support of a project that would bring additional pipeline capacity into Illinois.  
(Pliura Reply Brief at 6-7, citing Docket No. 06-0470)  Pliura contends that project, and 
any benefits related to it, are not presently before this Commission.  Pliura says the 
instant application, as Enbridge Illinois has elected to frame it, is a proposed pipeline 
from within Illinois to another point within Illinois.   
 
 According to Pliura, Enbridge Illinois offers a lengthy discussion about the need 
for importation of oil into Illinois, but this project does not import oil into Illinois.  Pliura 
argues that as a pipeline from near Pontiac, Illinois to Patoka, Illinois, it cannot result in 
the importation of oil into Illinois from elsewhere.  Pliura says it simply allows shippers to 
move their product already in Illinois from Pontiac to Patoka.  In Pliura's view, even if 
there is any legitimacy to the discussion about expanding Illinois refineries, price 
advantages to Canadian crude, or the political stability of Canada, Enbridge Illinois' own 
expert admitted that there is no additional benefit on these issues in this strictly Pontiac 
to Patoka leg.  Pliura claims Enbridge Illinois has failed to address this issue, and the 
Staff has ignored its import.  Instead, Pliura says Enbridge Illinois and Staff have sought 
to have this project treated, for public benefit purposes, as an international or national 
pipeline.  Pliura claims it is not and there is no evidence that Enbridge Illinois is or will 
be involved in any other leg of this project.  (Pliura Reply Brief at 7) 
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 Pliura asserts that Enbridge Illinois incorrectly claims that increasing the supply 
of Canadian crude to Illinois will provide substantial economic benefit to Illinois citizens.  
Pliura contends that there is no evidence supporting this assertion in the record.  Pliura 
also insists that the proposed Pontiac to Patoka pipeline does not bring Canadian crude 
into Illinois.  Pliura says it only moves product already in Pontiac south to Patoka.  
(Pliura Reply Brief at 7-8) 
 
 Pliura disputes Enbridge Illinois' suggestion that the Commission should not take 
a “parochial view” in defining public benefit.  Pliura contends this is not the standard for 
consideration by the Commission, especially where Enbridge Illinois seeks eminent 
domain authority over Illinois landowners.  Pliura also asserts that Enbridge Illinois 
failed to establish a benefit, whether parochial or more global, about this particular 
project.  Pliura complains that Enbridge Illinois obfuscates the issue by arguing about 
global markets and the need to bring oil from stable Canadian markets into oil-thirsty 
Illinois.  According to Pliura, this project is a not a line that will move a drop of product 
from Canada to Illinois.  In Pliura's view, whether one takes a strictly parochial view or a 
broader view, Enbridge Illinois has failed to offer evidence of benefit to anyone other 
than the shippers who will benefit from having their product in a more lucrative location 
within Illinois.  (Pliura Reply Brief at 8-9) 

 
According to Pliura, Enbridge Illinois has failed to address evidence of negative 

environmental impact of mining and processing tar sands in Canada.  Pliura states that 
Stephen Hazell, Executive Director of the Sierra Club of Canada, has testified that the 
negative environmental aspects caused by mining Canadian tar sands far outweigh any 
perceived benefits to the project.  Pliura adds that Casey Mulligan has testified that 
because Dr. Cicchetti ignored the adverse environmental costs, his economic analysis 
was flawed.  (Pliura Initial Brief at 17) 
 
 Pliura argues that Enbridge Illinois cannot tout the benefits of bringing Canadian 
synthetic crude into Illinois, which it says this project does not do, without balancing 
those claimed benefits against the substantial economic and environmental liabilities of 
the mining process.  Pliura insists that Dr. Hazell‟s testimony is relevant and compelling.  
In Pliura's view, the only valid criticism that Enbridge Illinois could have against the 
testimony of Dr. Hazell would be that the Pontiac to Patoka leg does not bring any 
additional product into Illinois, but merely moves it around within Illinois to a more 
lucrative destination.  Pliura suggests that Enbridge Illinois cannot make this argument 
because it would defeat its claims of benefit and need.  (Pliura Reply Brief at 9-10) 
 

4. Turner Intervenors’ Position 
 
 In Section II of Turner Intervenors‟ brief, “Failure of Proof Regarding Sufficient 
Public Purpose and Benefit," Turner argues that Enbridge Illinois' economic analysis is 
an attempt to double count benefits which Enbridge Illinois presented in its earlier 
application for the pipeline from the Wisconsin border to Pontiac, Illinois.  Turner states, 
“What the Applicant provided was simply a carbon copy of the uncontested economic 
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analysis which was filed in its earlier application for eminent domain from the Wisconsin 
border to Pontiac, Illinois.  ICC Docket No. 06-0470.”  Turner contends that Enbridge 
Illinois' testimony in support of the public benefit for the pipeline north of Pontiac makes 
no reference to the need for a pipeline south of Pontiac.  In Turner's view, the benefit 
suggested by Enbridge Illinois, if real, will occur regardless of whether there is a new 
pipeline south of Pontiac.  (Turner Initial Brief at 3-4) 
 
 Turner contends that the estimated benefits should not be counted twice.  Turner 
argues that if both segments of the pipeline are necessary to create the $400 million 
benefit, then Dr. Ciccetti‟s testimony in Docket No. 06-0470 was false.  Similarly, Turner 
claims that if Dr. Ciccetti‟s testimony in Docket No. 06-0470 was true, then Dr. Ciccetti‟s 
testimony in the instant case is false.  Either way, Turner asserts that the most 
important witness for Enbridge Illinois has discredited his own opinion and created a 
fatal hole in its case by asserting that a $400 million benefit for the pipeline north of 
Pontiac is now support for the proposed pipeline south of Pontiac.  (Turner Initial Brief at 
4-5) 
 
 Turner states that economic analysis should consider all significant costs and 
benefits that result from the proposed transaction.  Turner contends that the evidence 
presented by Enbridge Illinois fails to account for the disadvantages associated with 
reduced future output because oil is an exhaustible resource. Turner also asserts that 
the economic analysis presented by Enbridge Illinois fails to account for environmental 
costs associated with greater production. (Turner Initial Brief at 5) 
 
 Turner also claims the economic analysis presented by Enbridge Illinois fails to 
analyze whether the citizens of Illinois and nearby regions would benefit from the 
proposed Extension.  Turner further contends that the economic testimony presented by 
Enbridge Illinois is not Illinois-specific or region-specific.  As a result, Turner concludes 
that all claimed benefits of the proposed pipeline are independent of the location of the 
proposed pipeline.  Turner believes that there is no evidence on how much the alleged 
economic benefit accrues in favor of Illinois and the broader Illinois region.  (Turner 
Initial Brief at 5) 
 
 Turner opines that extending the pipeline another 170 miles south to Patoka 
would not increase the capacity of the Enbridge system to import from Canada and thus 
would not enable Canadian producers to add any additional production capacity to the 
levels anticipated in the prior application.  Turner also asserts that the economic 
analysis presented by Enbridge Illinois depends upon an increase in spare production 
capacity on oil prices.  (Turner Initial Brief at 5-6) 
 
 According to Turner, there is no benefit to the Illinois consuming public if more 
Canadian crude oil were to be shipped to Illinois.  In Turner's view, the construction of a 
new pipeline terminating in Illinois would simply displace alternative sources of supply, 
but would not be expected to affect crude oil prices.  Turner claims it was this economic 
analysis which formed the basis for the economic opinion expressed by Nobel Laureate 
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Merton Miller in his testimony for the application of Lakehead for eminent domain for a 
route in northern Illinois.  (Turner Initial Brief at 5-6) 
 
 Section III of the brief addresses the purported “Failure of Public Purpose for a 
New Pipeline Terminating at Patoka, Illinois.” Turner says there are no refineries located 
in Patoka, Illinois.  Turner states that the Capline pipeline presently has the capacity to 
transport 1,140,000 barrels of crude oil to Patoka, Illinois from the southern United 
States.  Turner adds that the Keystone Pipeline has the capacity to transfer 435,000 
barrels of manufactured bitumen to Patoka, Illinois.  Additionally, Turner states that the 
Mustang Pipeline (also carrying manufactured bitumen) has capacity to carry 100,000 
barrels and that the Woodpat Pipeline has capacity to carry 310,000 barrels of crude oil 
to Patoka, Illinois.  According to Turner, the inbound capacity, before consideration is 
given to Enbridge Illinois' proposal, is 1,985,000 barrels per day, including 535,000 
barrels of the manufactured bitumen from Northern Canada.  (Turner Initial Brief at 6-7) 
 
 According to Turner, exiting Patoka are Marathon lines to the east which 
collectively have daily capacity for 510,000 barrels of crude oil.  Further exiting is the 
Exxon Mobil line to the south which has daily capacity for 65,000 barrels, Capwood to 
the west having daily capacity of 277,000 barrels, and Chicap to the north having daily 
capacity of 360,000 barrels.  Turner states that total outbound daily capacity from 
Patoka is 1,212,000.  Turner states that the Mid Valley pipeline which further supports 
the Marathon refinery at Canton, Ohio has a capacity of 238,000 barrels per day.  
(Turner Initial Brief at 7) 
 
 The proposal of the Enbridge Illinois is to initially have capacity of 400,000 
barrels of bitumen per day from Pontiac to Patoka which can be doubled to 800,000 
barrels per day with the addition of two pumps.  Turner alleges that there is no 
explanation why this bitumen is needed now at Patoka.  Turner argues that simply 
displacing existing capacity does not produce a public benefit sufficient to grant eminent 
domain since it does not have an effect on price.  Turner says the inbound capacity 
presently exceeds the outbound capacity by at least 700,000 barrels per day.  Turner 
believes there is no demand for the proposed pipeline, unless a new major pipeline is 
subsequently built to relieve the excess capacity.  Once at Patoka, Turner suggests that 
the bitumen is not going back north except in the most unusual misjudgments by a 
shipper.   
 

Turner adds that the new glut of bitumen is not going south in an existing line.  
Turner says the Mustang (an ExxonMobil/Enbridge partnership) feeds the Pegasis, 
which is the 65,000 barrel per day line outbound south of Patoka.  Turner claims the 
new bitumen is not going east, at least not in a reasonably foreseeable future, because 
Marathon has not retooled Robinson, Catlettsburg, or Canton.  Turner states that 
Marathon has a 310,000 barrel pipeline to Patoka from Wood River known as the 
Woodpat.  Turner says Marathon further can supply Catlettsburg and Canton not only 
from Patoka but also from the 238,000 barrel Mid Valley pipeline.  According to Turner, 
Marathon‟s largest supply, however, comes from the Capline, carrying 1,140,000 
barrels to Patoka each day.  (Turner Initial Brief at 7-8) 
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 In Turner's view, it is also not logical for Enbridge Illinois to propose, and it has 
not, that the bitumen will be shipped west.  Turner says the Wood River refinery is 
supplied by the 230,000 barrel per day Enbridge Ozark pipeline, the 150,000 barrel per 
day Platte pipeline, the 590,000 barrel per day Keystone pipeline, and the 277,000 
barrel per day Capwood pipeline.  (Turner Initial Brief at 8) 
 
 Turner says there is some question of whether the real purpose of the proposed 
pipeline from Pontiac to Patoka, Illinois was simply one segment of a transportation 
system for Exxon Mobil to provide the Gulf Coast refineries with an ample supply of the 
Northern Canadian manufactured bitumen, to replace the lost supply of ExxonMobil‟s 
Venezuelan heavy crude.  Turner states that Enbridge Illinois has consistently denied 
any interdependence between Patoka and the U.S. Gulf Coast in regard to the 
manufactured bitumen from Northern Canada.  Turner says that taking Enbridge Illinois 
at its word, this case must be decided on the basis of a need with the pipeline 
terminating at Patoka, Illinois.  (Turner Initial Brief at 8-9) 
 
 In Turner's view, at present, there is no need established for having additional 
bitumen transported to Patoka, Illinois when the existing capacity of pipelines already 
approved or in existence for transporting crude oil, including the manufactured bitumen 
from northern Canada, presently create a glut at Patoka.  (Turner Initial Brief at 9) 
 
 In their reply brief, Section I, Turner Intervenors argue that evidence of public 
economic benefit is absent.  Turner complains that in Enbridge Illinois' initial brief there 
is no specific discussion of any of Dr. Cicchetti's testimony and economic opinion, 
unless it is by way of general reference to general parts of the record which allegedly 
create some undefined economic benefit.  Turner alleges that this handling of Dr. 
Cicchetti's testimony is insufficient.  (Turner Reply Brief at 3) 
 
 According to Turner, no longer is this a case where an alleged economic benefit 
arises out of a proposed new pipeline which is a stand alone project.  Turner claims that 
now the economic benefit which allegedly arises is because of the connection of the 
proposed pipeline to the “Enbridge System.”  (Turner Reply Brief at 4, citing Enbridge 
Illinois Brief at 12) 
 
 According to Turner, it is improper to attribute to the proposed pipeline any 
existing economic benefits and to double count economic benefits.  Turner contends 
that if existing benefits and the double counted benefits are given their proper weight, 
then Enbridge Illinois has presented no evidence of a new $400,000 benefit.  Turner 
argues that Dr. Cicchetti's $400,000 benefit was attributed to an undefined area within 
the United States; yet says Enbridge Illinois suggests it was for Illinois consumers.  
(Turner Reply Brief at 4) 
 

In Section II of its reply brief, Turner Intervenors argue that “the proposed 
pipeline is unnecessary.” They claim page 11 of the Applicant‟s Brief misrepresents the 
Patoka intersection of pipelines and is inconsistent with the Applicant‟s exhibit which 



07-0446 
Proposed Order 

35 
 

depicts the situation at Patoka (Enbridge Exhibit 1, Attachment A), where the outbound 
pipeline capacity is substantially exceeded by the capacity of inbound lines known as 
Capline, Woodpat, Mustang, and Keystone.  (Turner Reply Brief at 5)   
 

5. Holstine Intervenors’ Position 
 

In Section II.B of their brief, “Public Need," Holstine argues that while Enbridge 
Illinois provided a number of suggested reasons that the proposed pipeline serves a 
public need, these alleged public needs were not proven by the evidence.  Holstine 
believes that Enbridge Illinois has failed to establish a public need as required by 
Section 15-401 of the Act.  (Holstine Initial Brief at 5) 
 
 According to Holstine, Illinois is a net importer of unrefined and refined 
petroleum. Holstine contends that this does not establish a public need for this pipeline. 
Holstine asserts that Illinois-area refineries are operating at full capacity and are 
saturated with product. Holstine also argues that Illinois-area refineries have not 
expanded and have no plans to expand.  In Holstine's view, there is not a need for more 
unrefined product in this market. Holstine also asserts that Enbridge Illinois has not 
offered any testimony or evidence suggesting there is a shortage of refined product in 
Illinois or PADD II.  (Holstine Initial Brief at 5) 
 
 Holstine asserts that Enbridge Illinois submitted testimony which, if not read 
closely, implies that Illinois refineries are expanding. Holstine cautions the Commission 
that it should not confuse this testimony as suggesting refineries, either in Illinois or 
PADD II, will or even may expand.  Holstine insists that there is no basis for a 
conclusion that there is a need for more unrefined product. Holstine asserts that on 
cross examination, Dr. Cicchetti even backed off the statement that refineries had 
performed upgrades, stating he is not aware of any specific upgrades and that he had 
not conducted any investigation into upgrades or modifications made to area refineries.  
Holstine argues that if the Illinois-area market is saturated with unrefined petroleum and 
refineries are not expanding, then Enbridge Illinois has not demonstrated a public need 
for more unrefined petroleum to be transported to Illinois, PADD II, or the United States.  
(Holstine Initial Brief at 6) 
 
 Holstine states that Enbridge Illinois has identified two distinct stability or security 
threats. The first is political insecurity or instability, with the second being Acts of God or 
force majeure disruptions to the current production and distribution system.  According 
to Holstine, despite the broad statements of political instability in countries and regions 
that produce oil, there is no evidence or testimony offered that this alleged threat 
constitutes a credible potential for disruption of supplies to the United States or Illinois 
markets.  Holstine asserts that Enbridge Illinois makes no attempt to cite the likelihood 
of disruption, the severity of any disruption, or assign a cost to any disruption.  Holstine 
says Enbridge Illinois does not offer any testimony to suggest that the proposed 170 
mile pipeline through central Illinois will make any difference in improving security.  
(Holstine Initial Brief at 6-7) 
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 Holstine states that price and supply are dictated by the international market. 
Holstine avers that adding the Canadian supply of petroleum to the world market, 
regardless of the actual destination, contributes equally to price levels.  Holstine asserts 
that what matters to world markets is the amount of production and supply, where this 
supply is brought to market has little bearing.  Holstine claims there are a variety of 
competing pipelines or proposed projects delivering the Canadian product to market 
which are not disputed.  Holstine states that production of Canadian oil is being 
increased but does not attribute this increased production to any existing or proposed 
pipeline.   According to Holstine, Enbridge Illinois fails to address why this proposed 170 
mile pipeline extension in central Illinois will contribute to enhanced stability or 
increased production.  Holstine finds it ironic that Enbridge Illinois' own witness admitted 
no evidence was presented to the Commission of a threat and that he was not aware of 
any threat.  (Holstine Initial Brief at 7-8) 
 
 Holstine says the other security risk cited by Enbridge Illinois is risk of an Act of 
God or force majeure causing disruption of petroleum from the Gulf States to Illinois.  
According to Holstine, as with political risk, Enbridge Illinois offers no evidence to 
quantify this risk.  Holstine says Hurricane Katrina is cited on numerous occasions as 
the prime example of this type of threat.  Holstine states that no Illinois-area refinery 
shut down as a result of this most extreme case. Holstine also asserts that Acts of God 
could occur in Illinois as well as the Gulf coast, that events such as tornados and 
earthquakes can disrupt transportation systems for any area if such an "extreme event" 
were to occur.  In Holstine's view, mere allusions to some unknown and unquantifiable 
danger cannot serve as the basis for Enbridge Illinois proving a public need.  (Holstine 
Initial Brief at 8) 
 
 Section II.4 is titled “Public Convenience and Necessity.” According to Holstine, 
Enbridge Illinois ascribes benefits to residents of the State of Illinois and the region due 
to what it refers to as "attractive pricing."  Holstine says this statement infers that 
petroleum from Canada and specifically from this pipeline will increase supply and drive 
down consumer prices in Illinois and the region.  Holstine contends that basic economic 
principles hold that the delivery of Canadian crude to Illinois would not be expected to 
affect crude oil prices.  Holstine claims that oil prices for consumers are determined by 
the marginal price of oil and the proposed pipeline will not affect this price in Illinois or 
any local or regional market.  Holstine maintains that world prices are affected by the 
amount of production and supply brought to market and these factors are what 
determine prices for all consumers.  Holstine argues that it is immaterial to the public 
whether the oil flows to Chicago or continues on to the Gulf Coast and it is immaterial 
the route it takes to get to market.  Holstine asserts that the only interests who can 
benefit by product transported into Illinois are petroleum producers, by improved profit 
margins.  (Holstine Initial Brief at 9-10) 
 
 Holstine finds it interesting that Enbridge Illinois chose to ascribe a monetary 
amount to only one of the benefits of the proposed pipeline.  Holstine claims it is 
important to note that the suggestions by Enbridge Illinois' expert focused solely on 
Illinois.  Holstine avers that since Enbridge Illinois has mostly not addressed broader 
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regional or national benefits, Holstine does not attempt to go beyond Enbridge Illinois' 
scope of benefits. In Holstine's view, the Commission should likewise consider this 
issue as presented by Enbridge Illinois and not attempt to infer broader benefits beyond 
Illinois.  (Holstine Initial Brief at 10-11) 
 
 Holstine states that Professor Cicchetti, testifying for Enbridge Illinois, claimed 
that the proposed pipeline will generate an economic benefit to Illinois consumers of 
$400 million dollars.  Holstine alleges that is conclusion not grounded in basic economic 
theory and that there are myriad problems with this estimate.  Holstine says Professor 
Cicchetti estimated this same economic benefit in his analysis and testimony provided 
in support of the Southern Access Expansion project (citing Docket No. 06-0470).  
Holstine insists that the double-counting is inappropriate.  Holstine indicates that 
Enbridge Illinois states that it is possible to assign a value to the proposed pipeline 
distinct from the value assigned in the Expansion case.  Despite making this statement, 
Holstine says Enbridge Illinois did not follow up and no attempt was ever offered at a 
distinct and separate calculation. According to Holstine, Enbridge Illinois admits the 
same $400 million would be associated with anything that allows and encourages the 
production of additional oil in Alberta.  Holstine claims that the ascribed economic 
benefit of the proposed pipeline has nothing to do with the proposed 170 mile stretch of 
pipeline.  Instead, Holstine says the $400 million benefit is the benefit Illinois consumers 
would realize over a period of years from production and delivery anywhere in the world 
of 400,000 barrels per day ("bpd") of product.  (Holstine Initial Brief at 11-12) 
 
 Dr. Cicchetti suggested the proposed pipeline benefitted Illinois by improving 
regional security and national balance-of-payment.  Holstine maintains that Enbridge 
Illinois offers no new arguments to suggest that either political or Act of God events 
have any likelihood of disrupting the Illinois market or that the proposed pipeline offers 
any additional protection from these perceived risks. In Holstine's view, Enbridge Illinois 
fails to offer any explanation of how this proposed 170 mile pipeline through central 
Illinois has an impact on trade with Canada or what the actual impact is. (Holstine Initial 
Brief at 12) 
 
 Holstine says that Enbridge Illinois asserted on several occasions that this 
proposed pipeline would result in advantages for refiners and the refinery industry in 
Illinois and PADD II.  According to Holstine, these benefits accrue only to the advantage 
of refiners and Holstine believes the alleged benefits are irrelevant for determining 
whether Enbridge Illinois met its burden of proof in this matter as they accrue only to 
private companies.  (Holstine Initial Brief at 15) 
 
 According to Holstine, Enbridge Illinois offers no testimony that Illinois or PADD II 
refineries are expanding or have plans to do so.  Holstine avers that Enbridge Illinois 
has not offered any connection between the proposed pipeline and the alleged refinery 
upgrades. Holstine alleges that Enbridge Illinois postulates that, should more Canadian 
crude be shipped through Illinois, refineries might consider expanding their operations.  
Holstine claims this is unsupported by any evidence that supply constraints are currently 
keeping refineries from expanding.  Holstine claims that the Illinois and PADD II market 
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is saturated with oil and that refineries are running at or near capacity. Inferences of 
possible future expansion, Holstine maintains, should be disregarded.  (Holstine Initial 
Brief at 12-13) 
 
 Applicant states that the proposed pipeline offers refineries greater access to 
distressed barrels and that this benefits refineries. According to Holstine, neither Mr. 
Burgess or Dr. Cicchetti offer any evidence from which the Commission can draw 
conclusions regarding the economic impact of the distressed barrels which may be 
available to refiners in Illinois should the proposed pipeline be built.  (Holstine Initial 
Brief at 13-14) 
 
 The fifth stated benefit is that Enbridge Illinois has committed to expand liquid 
storage in PADD II.  Holstine asserts that Enbridge Illinois made the commitment to 
expand storage capacity prior to filing the Certificate and that Enbridge Illinois' 
commitment is not contingent on the outcome of these proceedings. According to 
Holstine, to claim this commitment as a benefit associated with the Certificate is 
disingenuous. Holstine also complains that no attempt is made to address how this 
commitment provides a benefit to the public relevant to this Certificate.  (Holstine Initial 
Brief at 14) 
 
 The sixth and last suggested benefit is that additional jobs in Illinois may be 
created.  Holstine asserts that Enbridge Illinois fails to provide any analysis, projections 
or other information from which the Commission can draw any conclusions as to this 
proposed benefit.  Holstine says if the project is built without certification, the potential 
temporary jobs created will be the same as if the proposed pipeline is built with 
certification.  Holstine also claims that no testimony was offered including the necessary 
calculations for determining the net impact of the potential job creation. (Holstine Initial 
Brief at 14-15) 
 

Holstine Intervenors also state that Applicant concedes the Patoka market is 
competitive, and that the Department of Justice reached the same conclusion in a study 
of U.S. pipeline competitiveness. (Holstine Initial Brief at 19, citing Makholm Direct 208-
215).  In fact, Holstine asserts, the entire U.S. pipeline market was deemed sufficiently 
competitive that the market was deregulated. It has been established that, generally, a 
competitive market exists and, specifically germane to the proposed pipeline, there are 
a number of competing alternatives for both for moving Canadian product to the U.S. 
market and locally at the Patoka hub that the proposed pipeline wishes to connect with. 
(Holstine Initial Brief at 16, citing Makholm Direct at page 16 figure 2) 
 

6. Staff's Position 
 

In Section II.B.2 of its initial brief, Public Need," Staff asserts that Enbridge Illinois 
has demonstrated a public need for the proposed pipeline.  Staff states that Illinois does 
not produce enough crude oil or refined petroleum products to meet the demand of its 
citizens.  Additionally, Staff says the Midwestern region, PADD II, cannot produce 
enough refined products to meet demand, and thus, imports some refined products from 
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the Gulf Coast region.  According to Staff, the Southern Access Extension pipeline will 
bring Canadian petroleum all the way to Patoka, which is a major hub for shippers.  
(Staff Initial Brief at 6) 

 
Staff indicates that this hub connects a number of pipelines owned by various 

entities and allows access to the regional and even national shipping grid.  Staff says 
there are also storage tanks in Patoka that would be accessible.  According to Staff, 
several refinery expansion projects in the Midwest are underway or being contemplated 
that would increase the demand for Canadian crude oil.  Staff asserts that these 
refineries can obtain crude oil from the proposed pipeline either directly or indirectly 
from the Patoka hub.  Bringing Canadian petroleum to this hub, Staff contends, would 
provide not only our state, but our nation, with additional crude oil supplies from a 
friendly and reliable country.  (Staff Initial Brief at 6) 
 
 Staff asserts that the entire Southern Access pipeline also provides an alternative 
supply of petroleum when other sources are not available.  Staff states that several 
years ago, hurricanes in the Gulf of Mexico reduced the amount of crude oil that other 
pipelines could bring into Illinois.  Staff claims that in November of 2007, Enbridge had 
an explosion on one of its lines in Minnesota, which forced the temporary closure of four 
pipelines and caused oil prices to jump by about $4 per barrel.  According to Staff, this 
is corroborated by an article submitted by Intervenors Pleasant Murphy and the Village 
of Downs which acknowledges the “US reliance on Enbridge‟s lines” and the price 
spikes that are caused when there are no alternative supplies during an outage.  In 
Staff's view, these examples underscore the importance of having our state and our 
country supplied from multiple regions and pipelines, so that one source can supply 
demand when another one fails.  (Staff Initial Brief at 6-7) 
 
 According to Staff, Enbridge Illinois has been questioned about whether the 
petroleum shipped on this pipeline will remain in Illinois to serve local demand or 
whether it will be shipped to other regions such as the Gulf Coast.  However in Staff‟s 
view, to satisfy the public need criteria, it is not necessary for all of the petroleum to 
remain in the PADD II region.  Staff claims that all of the U.S. refineries are essentially 
competing for the same pool of supplies.  (Staff Ex. 3.0 at 9) Staff asserts that any new 
supplies brought into the pool would benefit the refining industry as a whole, and thus 
the nation.  Even if 100% of the supplies shipped on the Enbridge Illinois pipeline end 
up in the Gulf Coast, Staff believes it could have the effect of replacing the use of 
alternative local sources of crude by Gulf Coast refiners, making those supplies 
available to the PADD II region.  Staff argues that more supplies equal greater reliability 
and potentially lower prices.  (Staff Initial Brief at 7) 
 
 Similarly, Staff contends that if the pipeline is meeting demand in another state, it 
is beneficial to Illinoisans because it benefits our nation as a whole and helps divert 
other supplies that would have gone to those regions, possibly keeping them locally.  
Staff argues that Illinoisans are also citizens of the United States, and a project that 
provides access to a secure and reliable energy supply and helps to meet our country‟s 
energy needs is a project that benefits Illinois citizens, whether directly or indirectly.  



07-0446 
Proposed Order 

40 
 

(Staff Ex. 3.0 at 6-7) Staff states that Section 15-401(b) of the Act only mentions “public 
need” and “public convenience and necessity” without defining those terms. In Staff‟s 
view, the Commission should consider all benefits – local, regional, and national, in 
determining the impact on the public.  In this case, Staff believes this project benefits 
Illinoisans from all three perspectives- local, regional, and national.  (Staff Initial Brief at 
7-8) 
 
 Staff asserts that there are many states that serve merely as pathways for 
energy transmission facilities, with little or no local consumption of the product being 
transported through that state.  Staff believes it is fortunate for Illinois, and the United 
States, that the regulatory bodies in these states did not disapprove these projects on 
the grounds that they do not serve local interests.  Staff claims such a ruling would 
show shortsightedness on our nation‟s interests and would ignore the direct and indirect 
benefits that every state receives from such projects.  Staff believes that there may be 
at least some local consumption of the petroleum shipped on the Enbridge Illinois 
pipeline, but supports the project even if that ends up not being the case.  (Staff Initial 
Brief at 8) 
 

In its reply brief, under Section II.A, “Public Need," Staff states that the 
requirement of a demonstration for “public need for the service” is a separate 
requirement from the requirement for a demonstration of “public convenience and 
necessity,” which is also required under Section 15-401(b).  (Staff Reply Brief at 2, citing 
Lakehead Pipeline Company, Limited Partnership, Petitioner-Appellant, v. Illinois 
Commerce Commission (“Lakehead”), 296 Ill. App.3d 942, 954, 696 N.E.2d 345, 353 
(3rd Dist. 1998))  
 

In the context of public need, it is appropriate to look at the larger group of 
the general public to see if it requires the service, not whether some 
components of the public are in fact using the service. Only by looking to 
the public at large can one determine whether there is an actual existing 
or expected popular need for the proposed service which should not be 
denied.  (Id. at 955, 354) 

 
According to Staff, the Commission has found that the public need required is 

that of public and not of any individual or number of individuals; the public is greater 
than a limited number of market players.  (Id., citing Docket No. 96-0145, May 7, 1997, 
Order at 34, citing Roy v. Illinois Commerce Commission, 322 Ill. 452, 458 (1926)) 
 
 When considering the need for the project, Staff believes the Commission should 
not limit its considerations to local needs.  Staff contends that the consideration of public 
need serves to protect and restrict the exercise of such powers as eminent domain. 
Staff states that a local public need would be one method of proving need, but need 
may also be demonstrated on an interstate basis.  (Staff Reply Brief at 2-3, citing 
Lakehead at 952, 352) 
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 Staff also contends that Enbridge Illinois provided economic benefit analyses that 
support a finding of public need for the pipeline.  Staff further asserts that concerns such 
as reliability and access to secure supplies have taken on greater meaning since 1996.  
Staff states that at that time, we had not experienced $4 gasoline prices, the impact on 
petroleum prices resulting from Gulf Coast hurricanes, the attacks of September 11, 
2001 and the resulting wars in the Middle East, the recent growth of China and other 
developing countries that demand more oil.  In Staff's view, the current docket must be 
viewed in the context of today‟s environment rather than an environment more than a 
decade ago.  (Staff Reply Brief at 3) 
 
 According to Staff, the changing landscape requires us as a nation to re-evaluate 
our energy supply and transmission network and make sure that it is as reliable and 
redundant as possible.  Staff argues that while one lone pipeline will not prevent supply 
disruptions from occurring, it does help form a robust national pipeline network to 
minimize disruptions.  Staff contends that improvements to this network cannot happen 
overnight and often require years of planning and construction.  Additionally, Staff 
asserts that infrastructure such as pipelines must sometimes be put in place first before 
further downstream improvements will be funded, such as refinery upgrades.  Staff 
claims that several refineries are contemplating future expansion; however, Staff is 
concerned those plans may be postponed if this pipeline is not constructed.  (Staff 
Reply Brief at 3) 
 
 According to Staff, in Section II.D of its reply brief, “Public Convenience and 
Necessity," Intervenors imply that since Enbridge Illinois is going to make money from 
the proposed pipeline, it cannot serve the public interest.  Staff disagrees.  Staff 
believes a project can meet the needs of both the investing company and the public 
when their interests intersect.  In Staff's view, that is what is occurring here – Enbridge 
Illinois will earn a return on oil shipped through its pipeline and the public will receive a 
benefit from this oil when it purchases gasoline or other refined products.  Staff avers 
that the fact Enbridge Illinois intends to make money from shipping and delivering 
product has no bearing on whether Enbridge Illinois met the Commission requirements 
for a certificate in good standing or if it should be allowed eminent domain authority to 
construct its facility.  (Staff Reply Brief at 6) 
 
 Staff also contends that the Pliura Intervenors mischaracterized the testimony of 
Enbridge Illinois witness Dr. Cicchetti when they claimed he admitted that there would 
be no cost savings for Illinois consumers if the proposed pipeline were constructed.  
Staff says Dr. Cicchetti stated that he was not sure that prices would be lower in the 
future, simply because the world market may be trending upward.  Staff says he added 
that the price increases would be smaller with the new pipeline than they would be 
without the pipeline, hence there would be a cost savings to consumers.  (Staff Reply 
Brief at 6-7, citing Tr. at 589)  By adding more spare capacity and lower cost oil to the 
region, Staff claims the proposed pipeline would potentially have the effect of lowering 
regional prices or mitigating regional price increases.  In Staff's view, the proposed 
pipeline has the potential to help mitigate price increases in the region for gasoline and 
other refined products.  (Staff Reply Brief at 7) 
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7. Commission Analysis and Conclusions 

 
 Section 15-401(b) of the Common Carrie by Pipeline Law states in part:   
 

Requirements for issuance. The Commission, after a hearing, shall grant 
an application for a certificate authorizing operations as a common carrier 
by pipeline, in whole or in part, to the extent that it finds that the 
application was properly filed; a public need for the service exists; the 
applicant is fit, willing, and able to provide the service in compliance with 
this Act, Commission regulations, and orders; and the public convenience 
and necessity requires issuance of the certificate. (220 ILCS 5/15-401(b))  

 
 The positions of the parties on the issues of public need and public convenience 
are set forth in their filings and are summarized above; they will not be repeated in detail 
here.  The parties note that Article 15 contains neither a definition of public need, nor 
the criteria to be considered in determining whether a public need has been shown. The 
term “public convenience and necessity” is not defined either; however, the CCPL does 
identify several criteria to be considered in determining public convenience and 
necessity of the proposed pipeline and alternative locations, most of which pertain to 
consideration of evidence from other state agencies on such issues as the impacts of 
the proposed pipeline on the environment, traffic safety, natural resources and the 
economy.  

 
 As indicated above, Staff‟s position is that Petitioner has demonstrated a public 
need for the proposed pipeline.  Those Intervenors who address this issue contend that 
Petitioner has failed to do so.  
 
 Various parties discuss the Commission‟s Order and Appellate Court‟s decision 
in the “Lakehead” case. There the Court affirmed the Commission‟s denial of a common 
carrier certificate to Lakehead Pipeline Company. Lakehead Pipeline Company, Limited 
Partnership, Petitioner-Appellant, v. Illinois Commerce Commission, 296 Ill. App.3d 942, 
954, 696 N.E.2d 345, 353 (3rd Dist. 1998).  
 
 As noted by the Court, “The legislature has not defined „public need‟ and has not 
set forth criteria to consider when determining whether there is a public need for a 
particular service.” In the Court‟s view, “failure to provide a statutory definition of public 
need at any time strongly suggests that [the legislature] intended to allow the 
Commission to exercise a flexible approach toward these matters.” 
 
 According to the Court, the Commission determined that the public is larger than 
a limited number of market players and the need of a few refiners does not in and of 
itself establish a public need. The court continued, “A public need, in the Commission‟s 
opinion, cannot be defined as involving only a limited number of private interests.”  The 
Court added, “We can find no fault with this reasoning which takes into account the 
public as a whole.” 
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 The Court further found: 

 
In the context of public need, it is appropriate to look at the larger group of 
the general public to see if it requires the service, not whether some 
components of the public are in fact using the service. Only by looking to 
the public at large can one determine whether there is an actual existing 
or expected popular need for the proposed service which should not be 
denied.  (Id. at 955, 354)  
 

 In the instant case, the Staff believes a finding that there is a public need for the 
proposed pipeline is supported by the record and is consistent with the Commission‟s 
and Court‟s holdings in the Lakehead matter. Intervenors strongly disagree. They make 
a number of arguments, which are summarized in some detail above, in support of their 
contention that Petitioner has failed to show that there is a public need for the proposed 
pipeline, particularly given the holdings in the Lakehead decisions. 
 
 Among other things, Intervenors argue, “The record contains unequivocal 
admissions and evidence that a competitive market for crude oil transport service (or 
pipeline capacity) exists in Illinois and that the market has (and will in the future) 
efficiently added capacity to meet refiners and shippers‟ demand for Canadian crude 
without any need for government intervention.” (Shelby Initial Brief at 9-10)  
 
 They also argue that Illinois-area refineries are operating at full capacity and are 
saturated with product, and this testimony, taken together with testimony that Illinois-
area refineries have not expanded and have no plans to expand, indicate there is not a 
need for more unrefined product in this market. (Holstine Intervenors at 5-6) 
 
 Others argue that “Applicant has made no showing that the citizens of Illinois will 
reap any benefit from this proposal.” (Pliura Intervenors Initial Brief at 5) Turner 
Intervenors argue that there is no benefit to the Illinois consuming public if more 
Canadian crude oil were to be shipped to Illinois. (Initial Brief at 6)   
 
 Intervenors also contend that Petitioner‟s economic analysis is deficient in that it 
is an attempt to double-count benefits which were presented in support of the earlier 
application for the pipeline from the Wisconsin border to Flanagan in Docket 06-0470. 
(Turner Intervenors Initial Brief at 3-5; Holstine Initial Brief at 11)  Intervenors also assert 
that Petitioner says almost nothing about the analysis in its brief. 
 
 In support of its position that Petitioner has demonstrated a public need for the 
proposed pipeline, and that such a finding would be consistent with the decisions in 
Lakehead, Staff takes a broader view of the public need standard.  Staff asserts, in part, 
on pages 6-8 of its initial brief: 
 

Illinois does not produce enough crude oil or refined petroleum products to 
meet the demand of its citizens. Additionally, the Midwestern region, 
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PADD II, cannot produce enough refined products to meet demand, and 
thus imports some refined products from the Gulf Coast region. The 
Southern Access Extension pipeline will bring Canadian petroleum all the 
way to Patoka, which is a major hub for shippers.  This hub connects a 
number of pipelines owned by various entities and allows access to the 
regional and even national shipping grid.  There are also storage tanks in 
Patoka that would be accessible.  Several refinery expansion projects in 
the Midwest are underway or being contemplated that would increase the 
demand for Canadian crude oil . . . .  Bringing Canadian petroleum to this 
hub would provide not only our state, but our nation, with additional crude 
oil supplies from a friendly and reliable country. 

 
The entire Southern Access pipeline also provides an alternative 

supply of petroleum when other sources are not available . . . . 
 
. . . [I]n Staff‟s view, to satisfy the public need criteria, it is not 

necessary for all of the petroleum to remain in the PADD II region.  All of 
the U.S. refineries are essentially competing for the same pool of supplies.  
Any new supplies brought into the pool would benefit the refining industry 
as a whole, and thus the nation . . . . 

 
Likewise, if the pipeline is meeting demand in another state, it is 

beneficial to Illinoisans because it benefits our nation as a whole and 
helps divert other supplies that would have gone to those regions, possibly 
keeping them locally.  Illinoisans are also citizens of the United States, 
and a project that provides access to a secure and reliable energy supply 
and helps to meet our country‟s energy needs is a project that benefits 
Illinois citizens, whether directly or indirectly.  Section 15-401(b) of the 
PUA only mentions “public need” and “public convenience and necessity” 
without defining those terms.  In Staff‟s view, the Commission should 
consider all benefits – local, regional, and national, in determining the 
impact on the public . . . . 
(citations deleted)  
 

 According to Staff, there are many states that serve merely as pathways for 
energy transmission facilities, with little or no local consumption of the product being 
transported through that state. Staff adds, “Fortunately for Illinois and the United States, 
the regulatory bodies in these states did not disapprove these projects on the grounds 
that they do not serve local interests.” 
 
 Its reply brief, pages 2-3, Staff asserts that when considering the need for the 
project, the Commission should not limit its considerations to local needs.  Staff cites 
Lakehead for the proposition that while a local public need would be one method of 
proving need, need may also be demonstrated on an interstate basis.  Staff believes 
concerns such as reliability and access to secure supplies have taken on greater 
meaning since 1996, when the Lakehead case was decided.  Staff believes the current 
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docket must be viewed in the context of today‟s environment rather than an 
environment more than a decade ago. In Staff‟s view, “The changing landscape 
requires us as a nation to re-evaluate our energy supply and transmission network and 
make sure that it is as reliable and redundant as possible.”  
 
 Staff also asserts that by adding more capacity and lower cost oil to the region, 
the proposed pipeline would potentially lower regional prices or mitigate regional price 
increases. (Staff Reply Brief at 11) 
 
 Having reviewed the extensive record presented by the numerous parties in this 
heavily contested proceeding, the Commission observes that determining whether or 
not there is a public need for the proposed pipeline is a difficult undertaking, particularly 
where the statute contains neither a definition of public need nor the criteria to be 
considered in determining whether a public need has been shown. 
 
 In the instant case, the Commission is faced with choosing between two 
somewhat polar positions, neither of which is without merit.  In assessing the positions 
of the parties, the Commission is not unmindful of arguments by Intervenors that the 
“public need” approach endorsed by Staff could be viewed as one that makes 
certification overly accessible.  On the other hand, many of the Intervenor arguments, 
such as those related to competitive markets and to Illinois refineries being at full 
capacity, could preclude the certification of any petroleum pipelines in Illinois.  For that 
matter, Intervenor “competitive market” arguments based on the United States 
Department of Justice analysis of competition in the crude oil pipeline transport market, 
which was published in 1986 and predated the enactment of the current Common 
Carrier by Pipeline Law, would apparently have prohibited such certifications even at 
the time the current CCPL was enacted. 
 
 Having reviewed the record and caselaw, the Commission believes the broader 
approach to the public need determination as proposed by Staff is more appropriate 
than that offered by Intervenors. Except as otherwise noted, that portion of the Staff 
rationale as is set forth in this conclusion above provides a reasonable basis for Staff‟s 
recommendation.   
 
 As Staff suggests, “bringing Canadian petroleum to this [Patoka] hub would 
provide not only our state, but our nation, with additional crude oil supplies from a 
friendly and reliable country.” The Commission also agrees with Staff that “Illinoisans 
are also citizens of the United States, and a project that provides access to a secure 
and reliable energy supply and helps to meet our country‟s energy needs is a project 
that benefits Illinois citizens, whether directly or indirectly” and that “[t]he changing 
landscape requires us as a nation to re-evaluate our energy supply and transmission 
network and make sure that it is as reliable and redundant as possible.”   
 
 The Commission believes that this approach is consistent with the Lakehead 
decision, where the Court observed that the “failure to provide a statutory definition of 
public need at any time strongly suggests that [the legislature] intended to allow the 
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Commission to exercise a flexible approach toward these matters.”  (Emphasis added) 
The Commission also agrees with Staff that its recommendation is in keeping with the 
Court‟s pronouncement in Lakehead decision that “[i]n the context of public need, it is 
appropriate to look at the larger group of the general public to see if it requires the 
service, not whether some components of the public are in fact using the service” and 
that “[o]nly by looking to the public at large can one determine whether there is an 
actual existing or expected popular need for the proposed service which should not be 
denied.”  (Lakehead at 955, 354) 
 
 Based on the record in the case, including the location of the pipeline which 
would carry Canadian crude to the major pipeline hub at Patoka, the capacity of the 
pipeline, the current environment as described by Staff and other evidence presented, 
the Commission agrees with Staff that there is a public need for the proposed pipeline. 
 
 Before leaving this issue, the Commission will make an observation regarding the 
economic analysis offered by Petitioner in this case. In the Commission‟s view, that 
analysis, much of which was based on the construction of the original Southern Access 
pipeline project in 06-0470 and presented in that docket, is of limited value in the instant 
proceeding.  Petitioner did not provide an adequate response to the “double-counting” 
and related concerns identified by Intervenors and Staff, and Petitioner said very little 
about the analysis in its initial brief.  Whether an allocated portion of those purported 
benefits to the proposed line would be appropriate, had one been presented, is a 
question not reached by the Commission. 
 

B. Location and Routing-Related Issues 
 
 Enbridge Illinois proposes to install a new 36-inch underground liquid petroleum 
pipeline, sometimes referred to as the Southern Access Extension Project, along a 
route approximately 170 miles in length. As described more fully below, it begins at the 
Enbridge Flanagan terminal in Livingston, County. From there it extends in a general 
southerly direction to a point of termination at the Patoka terminal and pipeline hub near 
Patoka, Illinois in Marion County.   
 

1. Enbridge Illinois' Position 
 
 Enbridge Illinois claims that by demonstrating public need for the Extension 
Pipeline, it has shown as well that the project serves the public convenience and 
necessity.  In addition, Enbridge Illinois asserts that it has promoted the public 
convenience and necessity by identifying and selecting a route that minimizes the 
interaction of the pipeline facilities with environmentally sensitive lands and avoids 
congested and/or urban areas and developmentally sensitive areas.  Enbridge Illinois 
contends that its proposed route, in accord with sound planning concepts, maximizes 
the utilization of existing facility rights-of-way by following or using established pipeline 
or utility routes as much as possible.  (Enbridge Illinois Initial Brief at 13) 
 



07-0446 
Proposed Order 

47 
 

 In determining the route, Enbridge Illinois claims it considered numerous 
possibilities and consulted with officials and stakeholders along the path.  According 
Enbridge Illinois, adjustments and accommodations were made as necessary, and 
continue to be made, and Enbridge Illinois says it is committed to working with counties, 
municipalities, and authorities along the pipeline as necessary to ensure harmony along 
the pipeline route if any "real" conflict ever develops.  Enbridge Illinois states that just as 
with the Southern Access Expansion Pipeline and the Southern Lights Pipeline, an 
Agricultural Impact Mitigation Agreement was developed and entered into with the 
Illinois Department of Agriculture to minimize the impact of the pipeline's construction on 
agricultural properties.  (Enbridge Illinois Initial Brief at 13-14) 
 
 Enbridge Illinois asserts that there is no evidence of what a "better" route would 
look like and suggests that "Not-In-My-Back-Yard" type arguments about routing are not 
sufficient to require a different route inasmuch as such assertions can be made for any 
possible route.  (Enbridge Illinois Initial Brief at 14) 
 
 In Section A.3.ii of its initial brief, Applicant addresses potential impacts on the 
Village of Downs and the City of Bloomington. According to Enbridge Illinois, Turner 
Intervenor witness Schwartz alleges the proposed right-of-way will create a barrier for 
future growth and will cause substantial harm in creating the sanitary sewer system of 
the Village of Downs.  Enbridge Illinois alleges that when Turner Intervenor witness 
Schwartz was shown documents concerning and cross-examined about the location of 
the planned sanitary system compared to the proposed pipeline route, he conceded 
there was no overlap between the two.  (Enbridge Illinois Initial Brief at 17, citing Tr. at 
913-919; and Enbridge Cross Examination Exhibits 1 and 2)  Enbridge Illinois insists 
that pipeline systems do not impede or hinder the development of municipal 
infrastructure, including sewer and water facilities.   
 
 The intervenors, Enbridge Illinois states, also question whether the planning, 
preparation, and routing of the Extension Pipeline was proper, and they specifically 
alleged that the proposed route was too close to the City of Bloomington and would 
interfere with a possible future highway corridor.  These witnesses recommended the 
pipeline route be moved to the east of its present planned location.  According to 
Enbridge Illinois, the intervenors were unable to offer any evidentiary basis in support of 
their assertions that the pipeline would cause harm to either the City of Bloomington or 
its residents as there are no concrete plans to build a highway along the route of the 
pipeline.   
 

Enbridge Illinois claims that the highway project was in the very early stages of 
conceptualization and that a pathway had not yet been selected or definitively defined.  
Enbridge Illinois asserts that pipelines co-exist with highway developments throughout 
Illinois and pipeline easements do not prevent the creation of highway corridors.  
However, Enbridge Illinois says it is willing to cooperate and work with interested parties 
during the design and construction of the highway project.  Enbridge Illinois indicates 
that Staff recommends Enbridge Illinois build the pipeline using its proposed route with 
the understanding that part or all of it may need to be rerouted, lowered, or modified at 



07-0446 
Proposed Order 

48 
 

some later time due to the construction of the highway.  Enbridge Illinois says it does 
not object to this recommendation.  (Enbridge Illinois Initial Brief at 17-18) 
 
 In its Reply Brief, Enbridge Illinois disputes Turner's suggestions regarding a 
purported "2000 foot wide setback" requirement, discussed below.  Enbridge Illinois 
claims it intent to use its pre-existing easement where it can is not an admission that 
eminent domain is unnecessary and there is no 2,000-foot "setback" requirement in 
Illinois or any other state.  Enbridge Illinois suggests that the mere discussion thereof in 
a non-binding private research report has no import.  Enbridge Illinois also claims that 
these intervenors misrepresent the evidence regarding the Village of Downs, whose 
mayor said that the pipeline route does not conflict with any sewer system and that the 
Village has already secured its funding.  (Enbridge Illinois Reply Brief at 10) 
 

2. Pliura Intervenors’ Position 
 
 According to Pliura, public convenience and necessity touches upon the 
immediate impact on the citizens of Illinois if Enbridge Illinois is granted certification, 
including routing, treatment of landowners, impact upon municipalities and governing 
bodies, and whether eminent domain is necessary to complete the proposed project.  
Pliura argues that Enbridge Illinois' actions in route selection, and in interaction with 
landowners and municipal bodies support that the only party to benefit from this 
enterprise is Enbridge Illinois and its business partners.  (Pliura Initial Brief at 15) 
 
 Pliura states that the “preferred route," which is approximately 170 miles long, 
was determined without any input from the citizens or governmental bodies potentially 
affected by the route.   Pliura states that while 14 miles of the proposed route ran 
adjacent to an existing pipeline controlled by one of Enbridge Illinois' affiliates, it would 
rather obtain eminent domain rights to these affected landowners, than shift the route to 
coincide with the existing pipeline easement.   According to Pliura, the route selected 
was for the primary benefit of Enbridge Illinois, and not the convenience of affected 
landowners.  (Pliura Initial Brief at 16) 
 

3. Turner Intervenors’ Position 
 

Turner alleges that the Mayor of the Village of Downs provided testimony 
indicating that the impact of the pipeline creates a land use planning nightmare for his 
village because a setback is required.  Turner says he relied upon the report of the 
transportation research board of the national academies.  According to Turner, this 
report suggests that it would be proper to have a setback from the pipeline itself of 
1,000 feet on each side of the pipeline.  Turner says such a large area, especially in the 
context of a small village materially impairs the Village‟s ability to both grow and to 
utilize the sewer pipeline which is required for the Village of Downs by the Illinois 
Environmental Protection Agency.  Turner claims that growth is essential in order to pay 
for the nine million dollars of debt to be incurred by the Village of Downs for this project.  
(Turner Initial Brief at 11-12) 
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 Turner suggests that similarly, the setback impacts all property along the route 
and at no place in the record does Enbridge Illinois account for the costs to the 
landowners because of a 2,000 foot wide setback.  (Turner Initial Brief at 12) 
 

In their reply brief, Turner complains that at the same time one division of Illinois 
governmental, the Illinois Environmental Protection Agency, is mandating that the 
Village of Downs impose upon its citizens the obligation to retire a nine million dollar 
debt for the purpose of complying with environmental standards, a very substantial 
business in private enterprise is seeking the power of government in Illinois to exercise 
eminent domain in a fashion which will impair the growth pattern of the Village of 
Downs. (Turner Reply Brief at 7-8) 
 
 Turner asserts that a high pressure bitumen pipeline in a situation like the instant 
case requires a substantial setback.  Turner states that the pipeline encroaches in the 
service area of the sanitary sewer which is being planned for the Village of Downs in 
order to comply with the mandates of the Illinois Environmental Protection Agency.  
Turner claims that a substantial area where Enbridge Illinois' pipeline is being located 
together with the setback, which is an area where homes should not be located, is 
essentially erased out of the sewer service area of the Village of Downs.  Turner 
contends that the pipeline in its proposed location has an "absolutely devastating effect" 
on a tiny municipality.  (Turner Reply Brief at 8) 
 
 Turner claims it is a similar disregard for the rights of all the landowners in the 
entire route which create a compelling reason to deny the Application.  Turner says the 
Director of the Regional Planning Commission for the County of McLean suggested that 
the pipeline be relocated east from its present location.  Turner adds that the former 
mayor of the City of Bloomington suggested that it be relocated east of its present 
location.  Turner states that moving the pipeline east in McLean County will avoid the 
Village of Downs completely.  (Turner Reply Brief at 8) 
 

4. Staff's Position 
 
 Staff believes that the route chosen by Enbridge Illinois is convenient to the 
public as a whole.  Staff states that Enbridge Illinois studied 28 potential routes and 
selected the one that scored the highest on a number of criteria, such as length, 
wetlands, urban areas, and sensitive cultural areas.  Staff says the route passes 
through mostly rural, undeveloped land, which minimized the impact on major 
roadways, high density population areas, and environmentally sensitive areas.  
According to Staff, when it is an option, the route follows along side the right of way of 
other existing utility easements.  While some landowners may not appreciate the route, 
Staff contends that Enbridge Illinois' selection impacts as few people and resources as 
possible; this makes it convenient to the public at large.  Staff notes that no intervening 
party has proposed an alternate route from the Flanagan terminal to Patoka, nor have 
they shown why this route is inferior to any other alternative route.  (Staff Initial Brief at 
11-12) 
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 Staff states that the proposed pipeline route is entirely outside of the corporate 
limits of the Village of Downs.  However, according to Downs Mayor Jeffrey Schwartz, 
the proposed route is within the area identified in the Comprehensive Plan adopted in 
1993. Staff indicates that Mayor Schwartz was concerned that the pipeline would 
prevent future expansion of Downs.  He also had concerns about the pipeline carrying a 
flammable substance in close proximity to homes and a school.  Mayor Schwartz also 
claimed that the Enbridge Illinois pipeline could interfere with a planned expansion of 
the Village sewer system.  This expansion would occur if residential growth extended to 
the far eastern area of the Comprehensive Plan.  At that point, there could be some 
residences, and thus some sewer facilities, that are on the opposite side of the Enbridge 
Illinois pipeline from the rest of the Village of Downs.  The Mayor believes that the 
Enbridge Illinois pipeline would be at a similar depth, thus forcing the Village to install its 
sewer pipe deeper than required, which would lead to the need for a costly pump 
station.  (Staff Initial Brief at 13) 
 
 Staff notes that the pipeline would cross only a small portion of the eastern-most 
part of the planned expansion area.  Additionally, the proposed route appears to Staff to 
be quite far away from the Village relative to the size of the village itself.  Given that the 
area in question appears to remain unchanged from the 1993 plan, Staff believes that it 
could take a while for Downs to expand into the area in question.  (Staff Initial Brief at 
14) 
 
 According to Staff, Enbridge Illinois stated that it can work with Downs to locate 
both the pipeline and the sewer system in the same area without incurring the 
extraneous construction methods and costs that Mayor Schwartz alleged would be 
needed.  In particular, Staff states that Enbridge Illinois could lower the depth of the 
pipeline to give the sewer system adequate clearance.  Staff agrees with Enbridge 
Illinois that this would likely address the concerns that Downs has about its proposed 
sewer system.  (Staff Initial Brief at 14) 
 
 Staff recommends that Enbridge Illinois be allowed to build the pipeline along the 
route it has proposed.  Staff also recommends that to the extent that the Village of 
Downs is able to identify with certainty any conflicts between the proposed pipeline and 
the planned sewer system, the Commission should order Enbridge Illinois to increase 
the pipeline depth in those areas to a depth that sufficiently removes any obstruction to 
the sewer system and meets all applicable pipeline safety standards. Staff notes that 
according to Enbridge Illinois witness Burgess, engineers representing Downs have 
stated that there is currently no conflict between the sewer system and the proposed 
pipeline, and the engineers have not been instructed to perform a more detailed study 
that might show such a conflict.  Thus, Staff recommends that the Commission order 
should provide that Enbridge Illinois is allowed to construct its pipeline near the Village 
of Downs as planned, but that Enbridge Illinois shall increase the pipeline depth to 
resolve any conflicts between the sewer system and the pipeline in the event Downs 
identifies such a conflict.  (Staff Initial Brief at 14-15) 
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 Staff also addresses a concern raised by Fayette Water Company (“FWC”). 
According to Randy Wolf, Manager of the Fayette Water Company, the proposed 
pipeline will run through the middle of the FWC‟s wellfield.  Mr. Wolf was concerned 
about the contamination that could occur in the event that the pipeline leaked into the 
wellfield.  Also, Mr. Wolf was worried that the FWC would be required to pay for 
necessary upgrades to the pipeline crossing to bring it into compliance with Illinois 
Environmental Protection Agency regulations.  (Staff Initial Brief at 15) 
 
 According to Staff, Enbridge Illinois witness Aller said Enbridge Illinois was aware 
of the FWC‟s concerns and the parties are continuing to meet to resolve the issues.  He 
also says that Enbridge Illinois is considering various construction measures, some or 
all of which Enbridge will implement at its expense. (Enbridge Ex. 2A at 4-5)  Enbridge 
Illinois witness Burgess reiterated this commitment, saying Enbridge Illinois is exploring 
a reroute around its well field that should satisfy its concerns, even though Enbridge 
Illinois already had pre-existing easement rights in the area.  Should that not be 
feasible, he says Enbridge Illinois will take such other steps as may be necessary to 
protect the water supply, such as using heavy-wall pipe in this area.  (Staff Initial Brief at 
15) 
 
 Staff says it supports any solution to which the two parties mutually agree.  
However, if the parties cannot reach a mutual agreement, then Staff recommends that 
any certificate granted to Enbridge Illinois for its proposed pipeline include, as a 
condition, a requirement to reroute its pipeline around the wellfield or pay for 100% of 
the necessary improvements needed to meet all applicable regulations regarding the 
wellfield crossing.  (Staff Initial Brief at 15-16) 
 
 Staff also indicates that the McLean County Board (“MCB”) has begun the 
process of studying possible routes for a future east side highway around the outer 
edge of Bloomington and Normal.  Staff says the proposed pipeline route is very close 
to one of the four highway routes that MCB has studied.  MCB Chairman Matthew 
Sorensen believes that the proposed pipeline route could potentially remove one of the 
options the MCB is reviewing for the proposed highway project.  Mr. Sorensen has 
requested that Enbridge Illinois move its proposed pipeline to the western edge of the 
study area to avoid any potential conflicts.  Alternatively, if the pipeline and the highway 
end up being built in the same corridor, the MCB would like the two projects to be 
collocated as closely as possible to minimize any unusable space between the two 
routes.  (Staff Initial Brief at 16) 
 
 Staff believes that the projects can be collocated, if indeed they end up sharing 
the same general route.  To Staff‟s knowledge, the MCB has not yet chosen a preferred 
highway route, meaning that the highway and the pipeline might not even be anywhere 
near each other.  Until a more defined highway route exists, Staff says it is impossible to 
determine if the pipeline will interfere with the highway project.  Likewise, Staff claims it 
is unrealistic to require Enbridge Illinois to alter its route to accommodate the highway 
project when the MCB has been unable to identify any certain conflicts.  According to 
Mr. Aller, Enbridge Illinois is willing to cooperate and work with the MCB during the 
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design and construction phases of the highway project. Staff says Enbridge Illinois has 
already shared some of its drawings and data to better define the pipeline and highway 
routes and identify areas of concern.  Staff believes that this is the best approach.  
(Staff Initial Brief at 16-17) 
 
 Staff recommends that Enbridge Illinois be allowed to build the pipeline using its 
proposed route, with the realization that part or all of it may need to be altered or 
rerouted at some later date due to the construction of the highway.  Staff also believes 
that if the highway is built along the pipeline corridor, the two facilities should be able to 
be safely collocated.  Staff indicates that Enbridge Illinois witness Burgess testified that 
Enbridge Illinois recently advised McLean County that if and when it finalizes its 
highway project, Enbridge Illinois will work with it to do whatever is reasonably 
necessary both to protect the pipeline and accommodate the highway and will do so at 
its expense.  Staff recommends that any certificate granted to Enbridge Illinois for its 
proposed pipeline include as a condition its commitment to the MCB.  (Staff Initial Brief 
at 17) 
 

5. Commission Analysis and Conclusion 
 
 Enbridge Illinois proposes to install a new 36-inch underground liquid petroleum 
pipeline, sometimes referred to as the Southern Access Extension Project, along a 
route approximately 170 miles in length.  As described more fully below, it begins at the 
Enbridge Flanagan terminal in Livingston, County. From there it extends in a general 
southerly direction to a point of termination at the Patoka terminal and pipeline hub near 
Patoka, Illinois in Marion County.  Exhibit A to the Petition contains a legal description of 
the proposed pipeline.  Exhibit B to the petition is a copy of a map showing the 
proposed pipeline route; a similar map was Attachment A to Enbridge Exhibit 2.0.   
 
 With regard to the location or routing of the proposed pipeline, Section 15-401(b) 
of the CCPL states in part:  
 

In its determination of public convenience and necessity for a proposed 
pipeline or facility designed or intended to transport crude oil and any 
alternate locations for such proposed pipeline or facility, the Commission 
shall consider, but not be limited to, the following: 
 
(1) any evidence presented by the Illinois Environmental Protection 
Agency regarding the environmental impact of the proposed pipeline or 
other facility; 
 
(2) any evidence presented by the Illinois Department of Transportation 
regarding the impact of the proposed pipeline or facility on traffic safety, 
road construction, or other transportation issues; 
 
(3) any evidence presented by the Department of Natural Resources 
regarding the impact of the proposed pipeline or facility on any 
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conservation areas, forest preserves, wildlife preserves, wetlands, or any 
other natural resource; 
 
(4) any evidence of the effect of the pipeline upon the economy, 
infrastructure, and public safety presented by local governmental units that 
will be affected by the proposed pipeline or facility; 
 
(5) any evidence of the effect of the pipeline upon property values 
presented by property owners who will be affected by the proposed 
pipeline or facility; 
 
(6) any evidence presented by the Department of Commerce and 
Economic Opportunity regarding the current and future economic effect of 
the proposed pipeline or facility including, but not limited to, property 
values, employment rates, and residential and business development; and 
 
(7) any evidence presented by any other State agency that participates in 
the proceeding.  (220 ILCS 5/15-401(b)) 

 
 Enbridge Illinois witness Aller testified that “[e]arly in the planning effort, Enbridge 
identified the opportunity to facilitate its right-of-way program by merging with the 
Central Illinois Pipeline Company (“CIPC”) which owned an existing pipeline and 
associated right-of-way running from near the Village of Heyworth in McLean County to 
near the City of Patoka in Marion County.”  Mr. Aller states, “After investigation, 
Enbridge decided to acquire CIPC and the right-of-way, thus establishing the basis for 
about 120 miles of the needed 170± miles of right-of-way for the Extension Project.” He 
adds, “Having thus identified the major portion of the route, which ranked highest under 
the evaluation criteria, Enbridge selected its proposed route, which maximizes the 
utilization of existing facility rights-of-ways by generally following the CIPC pipeline and 
other utility routes except for necessary deviations to avoid new development or 
unusually sensitive environmental areas.” (Enbridge Exhibit 2.0 at 5-6) 
 
 As more specifically described in Exhibit A to the Application, the Extension 
Project's right-of-way will originate at Enbridge's Flanagan terminal facility and run west-
southwest parallel to the Spearhead Pipeline for approximately 14 miles. At that point, 
the route turns south to traverse some 30 miles of agricultural land east of the 
Bloomington-Normal municipal area. After that, the route turns southwest for 
approximately 10 miles to run parallel to an existing right-of-way west of the Village of 
Downs in McLean County to a junction point with the CIPC right-of-way west of 
Heyworth in McLean County. At that point, the Extension Project will parallel the CIPC 
right-of-way, except for the aforementioned necessary deviations, to run basically south 
through DeWitt County (west of Clinton) into Macon County running west of Decatur 
and continuing into Christian and Shelby Counties along the CIPC route passing to the 
east of Pana into Fayette County and continuing therein east of Vandalia to enter 
Marion County and terminate at Enbridge's property north of Patoka, Illinois. (Enbridge 
Exhibit 2.0 at 5-6) 
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 Mr. Aller said the route proposed in the application reflects a number of 
refinements and adjustments to the route plan that were made to avoid proposed 
subdivisions, adjust to local conditions, and minimize the number of properties and 
landowners affected.  
 
 As indicated above, numerous Intervenors in this proceeding object to the 
proposed pipeline and specifically object to having the pipeline placed on their property.   
 
 The Commission Staff analyzed the Petitioner‟s proposal and also addressed 
specific route-related issues pertaining to the Village of Downs ("Downs"), the Fayette 
Water Company ("FWC"), and the McLean County Board ("MCB"). 
 
 Staff observes that Enbridge Illinois studied 28 potential routes and selected the 
one that scored the highest on a number of criteria, such as length, and impact on 
wetlands, urban areas, and sensitive cultural areas. Staff says the route passes through 
mostly rural, undeveloped land, which minimized the impact on major roadways, high 
density population areas, and environmentally sensitive areas.  According to Staff, the 
route follows along side the right of way of other existing utility easements where 
possible.   
 
 While noting that some landowners may not appreciate the route, Staff contends 
that Enbridge Illinois' selection impacts as few people and resources as possible, which 
makes it convenient to the public at large.  Staff notes that no intervening party has 
proposed an alternate route from the Flanagan terminal to Patoka, nor have they 
explained why the proposed route is inferior to any other alternative route.   
 
 With regard to the Village of Downs, Staff recommends that Enbridge Illinois be 
allowed to build the pipeline along the route it has proposed.  Staff also recommends 
that to the extent that the Village is able to identify with certainty any conflicts between 
the proposed pipeline and the planned sewer system, the Commission should order 
Enbridge Illinois to increase the pipeline depth in those areas to a depth that sufficiently 
removes any obstruction to the sewer system and meets all applicable pipeline safety 
standards.  
 
 The Commission finds Staff's recommendation with regard to the Village of 
Downs to be reasonable.  Enbridge Illinois will be authorized to construct the proposed 
pipeline near the Village as planned.  To the extent any conflicts between the proposed 
pipeline and the sewer system at issue here are identified at the time of construction, 
Enbridge Illinois is hereby required to increase the pipeline depth to resolve any such 
conflict.   
 
 With regard to FWC‟s concerns, Staff says that the parties are continuing to meet 
to resolve the issues.  Enbridge Illinois is considering various construction measures, 
some or all of which Enbridge will implement at its expense. Enbridge Illinois is 
exploring a reroute around FWC's well field that should satisfy its concerns, even 
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though Enbridge Illinois already had pre-existing easement rights in the area.  Should 
that not be feasible, Enbridge Illinois will take such other steps as may be necessary to 
protect the water supply, such as using heavy-wall pipe in this area.  Staff says it 
supports any solution to which the two parties mutually agree.  However, if the parties 
cannot reach a mutual agreement, then Staff recommends that any certificate granted 
to Enbridge Illinois for its proposed pipeline include, as a condition, a requirement to 
reroute its pipeline around the wellfield or pay for 100% of the necessary improvements 
needed to meet all applicable regulations regarding the wellfield crossing.   
 
 With regard to the FWC wellfield issue, the Commission finds that Enbridge 
Illinois is authorized to construct the proposed pipeline along that segment of the route it 
has proposed.  The Commission directs Enbridge Illinois to work cooperatively with the 
FWC to resolve possible conflicts in a manner that is mutually acceptable to both 
parties.  In the event the parties cannot reach an agreement, then, as a condition of the 
authorization granted herein, Enbridge Illinois shall reroute its pipeline around the 
wellfield or pay for 100% of the necessary improvements needed to meet all applicable 
regulations regarding the wellfield crossing.   
 
 Regarding the MCB concerns, Staff recommends that Enbridge Illinois be 
allowed to build the pipeline using its proposed route, with the realization that part or all 
of it may need to be altered or rerouted at some later date due to the construction of the 
highway.  Staff also believes that if the highway is built along the pipeline corridor, the 
two facilities should be able to be safely collocated.  Staff indicates that Enbridge Illinois 
recently advised McLean County that if and when it finalizes its highway project, 
Enbridge Illinois will work with it to do whatever is reasonably necessary both to protect 
the pipeline and accommodate the highway and will do so at its expense.  Staff 
recommends that any certificate granted to Enbridge Illinois for its proposed pipeline 
include, as a condition, its commitment to the MCB.   
 
 With respect to the MCB issues, the Commission finds that Enbridge Illinois is 
authorized to construct the proposed route pipeline along that segment of the route it 
has proposed.  In constructing the proposed pipeline, Enbridge Illinois is required, as a 
condition of the authorization granted herein, to meet the commitment to which 
Enbridge Illinois witness Burgess testified.  Specifically, if and when the MCB finalizes 
its highway project, Enbridge Illinois is required to do whatever is reasonably necessary 
both to protect the pipeline and accommodate the highway and to do so at Enbridge 
Illinois' expense.   
 
 Based on the record of this proceeding and the other findings in this order, and 
subject to the conditions relating to routing imposed herein, the Commission finds that 
Enbridge Illinois' proposed route for the pipeline is reasonable and it is hereby 
approved. As Staff notes, while several Intervenors object to the pipeline being 
certificated or installed on their property, there were essentially no alternative routes or 
detailed alternative route segments proposed in this proceeding.  The Commission also 
agrees with Staff that due consideration in the route selection process was given to 
minimizing impacts on wetlands and other environmentally sensitive locations, cultural 
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areas, the number of properties and landowners affected, major roadways and high 
density population areas.   
 
 The Commission also notes that no evidence was presented by any of the state 
agencies identified in Section 15-401(b). All other routing-related evidence 
contemplated under Section 15-401 has been duly considered by the Commission, to 
the extent presented, and such evidence does not support a finding that the proposed 
route should be rejected or that some alternate location is superior to the route 
approved herein. 
 

C. Conclusions on Public Need and Public Convenience and Necessity 
 

Based on the record and the determinations above, the Commission finds, to the 
extent certificated herein, that a public need for the proposed service exists and that the 
public convenience and necessity require issuance of a certificate authorizing Petitioner 
to operate as a common carrier by pipeline.  Given these and other findings in this 
order, the Commission concludes that a certificate of good standing should be issued to 
the Applicant. 
 
VI. SECTION 8-503 OF THE PUA 
 
 Petitioner also requests an order pursuant to Section 8-503 of the PUA. That 
section provides in part as follows: 

 
Whenever the Commission . . . shall find that additions, extensions, 
repairs or improvements to, or changes in, the existing plant, equipment, 
apparatus, facilities or other physical property of any public utility . . . are 
necessary and ought reasonably to be made or that a new structure or 
structures is or are necessary and should be erected, to promote the 
security or convenience of its employees or the public, or in any other way 
to secure adequate service or facilities, the Commission shall make and 
serve an order authorizing or directing that such additions, extensions, 
repairs, improvements or changes be made, or such structure or 
structures be erected . . . . 

 
 Having reviewed the record, the Commission finds that the necessary showings 
under Section 8-503 have been made and that the proposed pipeline project should be 
authorized.  As indicated below, however, the Commission believes that additional 
negotiations would be appropriate and should be conducted. 
 
 If Petitioner is unsuccessful in obtaining the easement rights through such further 
negotiations, and believes there is a need to condemn certain property in order to 
proceed with the project, it will have to seek Commission approval to exercise eminent 
domain authority in a subsequent proceeding pursuant to Section 8-509 of the PUA. 
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VII. EMINENT DOMAIN 
 
 Preliminarily, it is noted that the CCPL does not contain provisions regarding the 
authority to use eminent domain.  Those provisions are contained in the Public Utilities 
Act.  Section 8-509 of the PUA provides, in part: 
 

 When necessary for the construction of any alterations, additions, 
extensions or improvements ordered or authorized under Section 8-503 or 
12-218 of this Act, any public utility may enter upon, take or damage 
private property in the manner provided for by the law of eminent domain. 

 
A. Enbridge Illinois' Position 

 
 Enbridge Illinois believes it should be authorized to exercise eminent domain 
authority.  Enbridge Illinois contends that such authority is necessary to the completion 
of the project and that Enbridge Illinois has neither motive nor means to abuse such 
authority.  (Enbridge Illinois Initial Brief at 27) Enbridge Illinois claims its policy and 
preference is to obtain necessary property rights through good-faith negotiations with 
landowners along the pipeline's route.  It also claims to follow and apply the same 
acquisition practices and procedures as found acceptable and adequate in Docket No. 
06-0470 in which eminent domain authority was granted. 
 
 Enbridge Illinois says it has had extensive contacts and communications with 
landowners to provide information about the project, gather data on properties and 
landowner preferences, and understand individual concerns.  Enbridge Illinois contends 
it has made, and continues to make, generous offers to landowners for the acquisition 
of limited easement rights, proposing to pay at least the full fee value of the areas to be 
impressed with easements (fee values are inherently greater than easement values) as 
well as premiums for granting easements and also full compensation for any crop 
losses or construction damages.  According to Enbridge Illinois, numerous adjustments 
and accommodations have been made to address landowner concerns and 
preferences.  (Enbridge Illinois Initial Brief at 28) 
 
 Enbridge Illinois claims that all offers and proposals are made on the basis of 
professional analysis of market values and conditions in each county traversed by the 
pipeline route.  To reduce the potential need to condemn easements, Enbridge Illinois 
says it purchased an existing pipeline right-of-way that can be used for much of the 
proposed route.  Enbridge Illinois states that its rights therein have been judicially 
sustained.  (Enbridge Illinois Initial Brief at 28, citing Kelly v. Enbridge (U.S.) Inc., 2008 
WL 2123755 (C.D. Ill. May 16, 2008)) 
 
 According to Enbridge Illinois, the implication that it seeks certification merely to 
obtain eminent domain power is disingenuous at best.  Enbridge Illinois states that the 
only reason the application includes the request is because the Commission's Staff 
requested such an approach in Docket No. 06-0470 in the interests of procedural 
efficiency and economy.  (Enbridge Illinois Brief at 28, citing Enbridge Exhibit 1A at 14) 
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 Based on its experience, Enbridge Illinois says it prefers to avoid condemnations 
because they are costly and inefficient.  Enbridge Illinois argues that the idea that it can 
acquire easements at less than fair market value by condemning property is false as no 
property can be obtained by condemnation without paying judicially determined "just 
compensation" based on market values.  According to Enbridge Illinois, that eminent 
domain authority does not create an unfair advantage, and is not abused by Enbridge 
Illinois, is evident from the construction of the Southern Access Expansion Pipeline 
certificated in Docket No. 06-0470 where fewer than a dozen condemnation actions 
were initiated as a "last resort" against landowners who would not meaningfully 
negotiate.  Even in such circumstances, Enbridge Illinois says it continued to negotiate 
with the landowners and settled all such actions.  (Enbridge Illinois Initial Brief at 28-29) 
 
 Enbridge Illinois contends that despite its best efforts to avoid condemnations, it 
cannot be assumed that the Extension Pipeline can or will be completed economically 
or efficiently -- i.e., without needless and uneconomic diversions and departures from 
the most sensible route, unless eminent domain authority is granted.  Enbridge Illinois 
claims numerous landowners along the route have indicated that they will neither 
negotiate nor grant right-of-way easements at any price.  According to Enbridge Illinois, 
the purpose of such behavior is to blockade the construction of the pipeline and extract 
non-economic, extortionate payments by "holding out." Enbridge Illinois argues this is 
the classical situation warranting the authorization and exercise of eminent domain 
power.   
 
 Enbridge Illinois argues that despite its financial health, the resources available 
for the project are not unlimited and Enbridge Illinois cannot incur capital costs that will 
require rates that are uneconomic for shippers.  Enbridge Illinois says it is entirely 
possible, given the announced position of various landowners, that impasse situations 
could develop where it is not economically sensible and operationally efficient to reroute 
the pipeline.  In such an event, and absent eminent domain authority, Enbridge Illinois 
expresses concern that the feasibility of the Extension Pipeline would have to be re-
evaluated.  (Enbridge Illinois Initial Brief at 29-30) 
 
 According to Enbridge Illinois, the various intervenors do not contest the need to 
construct the pipeline nor the appropriateness of doing so but oppose a grant of 
eminent domain authority in order that they may seek above-market compensation for 
the necessary interests. Enbridge Illinois says the Turner Intervenors, Pliura 
Intervenors, and Shelby Intervenors all sponsored witnesses that addressed, in varying 
degrees, the request for the Commission to grant a declaration of eminent domain for 
the Extension Pipeline. While the witnesses‟ respective testimonies are widely 
divergent, Enbridge Illinois says they all reach the improper conclusion that a grant of 
eminent domain should be denied. (Enbridge Illinois Initial Brief at 30) 
 
 Enbridge Illinois believes that arguments regarding holdouts are germane and 
should properly be considered in any economic analysis.  Enbridge Illinois insists there 
is no evidence in the record to refute the contention that a landowner, by virtue of a 
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refusal to deal, could block a pipeline project if eminent domain were not granted.  
Enbridge Illinois argues that the grant of eminent domain would level the playing field 
and potentially diminish the monopoly power of a holdout landowner.  Enbridge Illinois 
also contends that the Intervenors' arguments are misplaced in that a declaration of 
eminent domain by the Commission should not be limited to entities with natural 
monopoly public utility characteristics. Enbridge Illinois says this proposition is bolstered 
by the fact the Commission made no such finding in either the EEP Order or the 
Keystone Order.  (Enbridge Illinois Initial Brief at 32-33) 
 
 Enbridge Illinois insists that it always negotiates in good-faith and has not 
engaged in abusive negotiating tactics.  As a company practice, Enbridge Illinois says it 
investigates all complaints brought to its attention relative to negotiations and landowner 
complaints.  Enbridge Illinois maintains that the grant of eminent domain would not put it 
in a position superior to a landowner because Enbridge Illinois would still need to make 
market-value offers during the negotiation period.  (Enbridge Illinois Initial Brief at 33) 
 
 With regard to drain tiles and drainage issues, Enbridge Illinois asserts that there 
was no evidence in the record to support the contention that drain tiles would be 
damaged during the placing of a pipe across a farmer's property.  While recognizing the 
possibility of such occurring, Enbridge Illinois maintains the position that it will remediate 
any such damage.  (Enbridge Illinois Initial Brief at 33) 
 
 Enbridge Illinois states that although it addressed the issues of remainder 
damages and market valuations in both its pre-filed testimony and during cross 
examination in response to Intervenors testimony or counsels' questions during the 
evidentiary hearing, Enbridge Illinois believes these issues are more germane to a 
condemnation proceeding.  Enbridge Illinois argues that pipeline easements do not 
generally cause large losses in property value or remainder damages and such claims 
cannot be based on speculation.  According to Enbridge Illinois, all contentions raised 
here relative to these issues are mere speculation and are not properly before the 
Commission.  Although there is evidence in the record addressing these matters, 
Enbridge Illinois contends that the Commission is not empowered to decide valuation 
issues and should not do so.  Enbridge Illinois says the Commission is not required to 
discuss or make findings on every piece of evidence or alleged fact discussed in a 
hearing.  (Enbridge Illinois Initial Brief at 33-34, citing United Cities Gas Co. v. Illinois 
Commerce Comm‟n, 48 Ill. 2d 36, 40 (1971)) 
 
 In its reply brief, Enbridge Illinois refutes the idea that because it owns and 
intends to use the former Central Illinois Pipeline Company right-of-way, eminent 
domain is not necessary.  According to Enbridge Illinois, that much of the route has 
been secured without resort to condemnation only enhances the need for eminent 
domain authority as such acquisition fixes the route, reduces routing flexibility, and 
increases the potential for hold-outs to blockade the route.  (Enbridge Illinois Reply Brief 
at 11) 
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 Enbridge Illinois objects to any suggestion that it somehow will cheat landowners 
if granted eminent domain power.  Enbridge Illinois insists that land valuation is not an 
issue here or for the Commission and that under Illinois law, landowners in 
condemnation are constitutionally entitled to just compensation measured by the fair-
market value of any property interest taken.  Enbridge Illinois also states that remainder 
damages are not assumed and must be proven by the landowner.  If Enbridge Illinois is 
forced to condemn any property, it says the owner thereof will by law be fully and justly 
compensated.  (Enbridge Illinois Reply Brief at 12) 
 

B. Pliura Intervenors’ Position 
 
 According to Pliura, Enbridge Illinois has stated that although negotiations for 
landowner easement rights are progressing slowly, to date, there are no identifiable 
hold-outs impeding immediate construction of the pipeline.  Pliura also says Enbridge 
Illinois has not been forced to consider re-routing or “zig-zagging” due to landowner 
hold-out.  Pliura claims there is no evidence to support that there will be any additional 
costs if eminent domain authority is not tangentially awarded, or that the pipeline will not 
be build without such authority.  Pliura says Enbridge Illinois has hired contractors, and 
purchased equipment and pipe for the construction of the pipeline at issue, all without 
the benefit of eminent domain power.  (Pliura Initial Brief at 17-18; Reply Brief at 10) 
 
 In Pliura's view, the strongest evidence for lack of need for eminent domain 
authority is that currently 80% of the preferred route is under easement, which was 
obtained in Enbridge Illinois' merger with Central Illinois Pipeline Company.  Pliura 
suggests that Enbridge Illinois decided on the preferred route in order to maximize 
potential land condemnations.  Pliura is convinced that Enbridge Illinois will build this 
pipeline in the absence of eminent domain power.  (Pliura Initial Brief at 18) 
 
 According to Pliura, Enbridge Illinois ignores the fundamental difference between 
Docket No. 06-0470 and the instant application.  Pliura says that in Docket No. 06-0470, 
where eminent domain was granted, the project actually brought product into Illinois 
from Wisconsin.  Pliura contends that a more compelling case for public benefit could 
be made where the project resulted in the delivery of additional supplies into the state of 
Illinois.  Pliura states that in the instant application, however, that same product is 
simply being moved from Pontiac, Illinois to Patoka, Illinois and no new or additional 
product is entering the state.  (Pliura Reply Brief at 10) 
 
 Pliura also says Enbridge Illinois has failed to offer meaningful evidence that it 
has engaged in good faith negotiations with land owners.  Evidence on this point, Pliura 
states, is necessary to the granting of eminent domain. Pliura states it can only assume 
that Enbridge Illinois has failed to do so because the facts are not supportive of its 
position.  Pliura also suggests that a strong indication of Enbridge Illinois' negotiation 
efforts would be the willingness of various land owners to accept the proposals.  Pliura 
says eminent domain, then, would be limited only to unreasonable hold-outs.  According 
to Pliura, Enbridge Illinois has offered no evidence as to the number of easements it has 
negotiated and no evidence to support its determination of the fee value of the property 
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it claims to have offered any particular land owner.  Pliura also complains that Enbridge 
Illinois has offered no evidence to demonstrate unreasonable expectations of any 
landowners that has terminated negotiations. Pliura claims that this project has 
unprecedented opposition from land owners.  (Pliura Reply Brief at 11) 
 
 Pliura also asserts that Enbridge Illinois has failed to address complaints raised 
by various landowners with regard to unauthorized entry upon their property by 
representatives or agents of Enbridge Illinois, and used heavy-handed negotiation 
techniques with landowners.  (Pliura Initial Brief at 16) 
 
 According to Pliura, Enbridge Illinois misrepresented the holding in Kelly v. 
Enbridge (U.S.), Inc., in its Initial Brief.  Pliura claims that the Kelly decision was limited 
in scope only to the Kelly property.  (Pliura Reply Brief at 11) 
 
 Pliura feels the dignity and importance of these proceedings have been insulted 
by Enbridge Illinois' "veiled and wholly disingenuous threat" to "reevaluate" this project 
and deprive the state, Midwest, and the nation of Canadian crude supplies if eminent 
domain authority is not granted. (Pliura Reply Brief at 11, citing Enbridge Illinois Initial 
Brief at 29)  According to Pliura, eminent domain authority is no more necessary to this 
project‟s viability than it was to the Lakehead project, which proceeded without issue in 
the absence of eminent domain.  Pliura also maintains that this project, a line from 
Pontiac, Illinois to Patoka, Illinois, does nothing to bring a single drop of additional 
Canadian synthetic crude into Illinois, into the Midwest, or into the U.S.  Pliura argues 
that Enbridge Illinois has offered nothing to suggest that the state, Midwest, or U.S. 
would be affected by delivery of shipments to the current terminus at Pontiac instead of 
Patoka.  (Pliura Reply Brief at 11-12) 
 
 Pliura also contends that the right-of-way and easement grants currently being 
offered to affected landowners contain onerous conditions.  Pliura says Enbridge Illinois 
seeks easement rights for the pipeline right-of-way to accommodate two pipelines that 
Enbridge Illinois can replace, relocate or abandon in place at will.  Pliura alleges that 
when asked by Staff if Enbridge Illinois was seeking easements for multiple lines, 
Enbridge Illinois deceived Staff in its response.  Pliura believes the terms of the current 
sought-after easement is relevant for consideration.  (Pliura Initial Brief at 16-17) 
 

C. Turner Intervenors' Position 
 
 According to Turner, the request is for eminent domain for approximately 170 
miles.  Turner claims that Enbridge Illinois had earlier acquired the rights to an existing 
easement from Heyworth, Illinois to Patoka, Illinois, a distance of 120 miles.  (Turner 
Initial Brief at 9) 
 
 In its case in chief, Turner says Enbridge Illinois represented the situation 
involving the existing easement as being complementary to its request for eminent 
domain.  Turner claims that after Enbridge Illinois thought the evidence in the instant 
case was closed, it used the existing easement as a sword against the landowners.  
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Turner asserts that no longer were either negotiation or eminent domain in Enbridge 
Illinois' construction plans.  (Turner Initial Brief at 9) 
 
 According to Turner, sometime in October 2008, Enbridge Illinois abandoned its 
interest in eminent domain south of Heyworth, Illinois, by sending letters to the 
landowners that the existing 1939 easement was going to be used without further 
negotiation.  Turner alleges that beginning sometime in October 2008, Enbridge Illinois 
completely shed its Commission persona and advised the landowners south of 
Heyworth that all out war was going to occur.  Turner claims that no longer was 
compensation an item for negotiation and no longer was negotiation going to occur.  
Turner asserts that Enbridge Illinois was simply going to proceed without further 
agreement or understanding to construct the pipeline in the existing easement.  (Turner 
Initial Brief at 9-10; Reply Brief at 9) 
 
 Turner suggests that on this basis alone the application should be denied.  
Turner contends that no unit of Illinois government would be allowed to first request 
eminent domain and then threaten construction in the same location without eminent 
domain.  Turner says no Illinois utility company would act that way.  Turner claims that 
since Enbridge Illinois has widely published a decision to the landowners, then Enbridge 
Illinois should live with its decision.  (Turner Initial Brief at 10) 
 
 In its reply brief, Turner states that the principal purpose of the application is to 
obtain eminent domain.  Turner believes that for a matter as important as this, the 
granting of eminent domain to private industry must be carefully scrutinized.  Turner 
claims that a record which may have been sufficient in an uncontested case, when 
placed in the light created by Interveners who have a genuine interest in the merits of 
the case, has disclosed that on the issues of public benefit, public necessity, and 
fitness, Enbridge Illinois has failed in meeting its burden of proof.  (Turner Reply Brief at 
2) 
 

D. Holstine Intervenors' Position 
 
 Holstine states that according to Enbridge Illinois, eminent domain exists to solve 
the "holdout problem" related to land assembly. Holstine says it is couched as a land 
assembly issue in order to draw analogies between the proposed pipeline and roads, 
electric transmission lines and other networks.  Holstine claims Enbridge Illinois has no 
data on how frequently holdouts occur but is confident it is common and frequent for 
projects to be completed even when a holdout is encountered.  (Holstine Initial Brief at 
19) 
 
 In Holstine's view, the problem with these analogies is that the pipeline industry is 
competitive; there are numerous alternatives to the proposed pipeline and the proposed 
route.  Holstine argues that Enbridge Illinois has not established that there is such 
pressure to move additional oil over the Pontiac to Patoka corridor that the Commission 
should intervene with free market transactions and compel Illinois landowners to provide 
easement access to it. According to Holstine, there are a number of competing 
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alternatives for both for moving Canadian product to the U.S. market and locally at the 
Patoka hub that the proposed pipeline wishes to connect with.  In Holstine's view, when 
a competitive market exists, there is no reason to support interference with the private 
marketplace.  Holstine contends that the fact that 70% of the proposed pipeline route 
was acquired via private transactions prior to filing the Certificate indicates the free 
market is operating effectively and eminent domain is not necessary.  (Holstine Initial 
Brief at 19-20) 
 
 Holstine says the other concern of Enbridge Illinois is the potential for inefficient 
use of Illinois land.  Holstine also states that Enbridge Illinois believes that anything but 
a straight line is inefficient and must be avoided.  Holstine asserts that Enbridge Illinois 
relies on an unsupported opinion that consumer prices are adversely affected when 
networks must take convoluted paths because of the need to avoid holdouts.  Holstine 
claims no testimony is given quantifying how much this alleged hardship costs in either 
higher prices to consumers or additional land used.  According to Holstine, Enbridge 
Illinois reasons that pipelines bring the land from a lower to a higher use, an efficient 
change in resource allocation.  In other words, the ability to put in more pipelines is a 
good thing and must be preserved.  (Holstine Initial Brief at 65) 
 
 Holstine contends that in addition to proving a need, Enbridge Illinois must also 
demonstrate the project and use of eminent domain will promote security and 
convenience.  Holstine says Enbridge Illinois offers no security or convenience 
arguments unique to this issue which were not also made regarding Section 15-401(b). 
Holstine argues that just as with Section 15-401(b), Enbridge Illinois has not met its 
burden of proof in showing the authorization to use eminent domain offers greater 
security or a public benefit to Illinois, PADD II or U.S. citizens. In Holstine's view, the 
Pontiac to Patoka proposed pipeline should, therefore, remain a private transaction to 
be determined by the free market.  (Holstine Initial Brief at 20-21) 
 

E. Staff's Position 
 
 Staff states that its preference would be to not grant eminent domain, and that 
the project could likely be built without it. However, it is Staff‟s opinion that Enbridge 
Illinois has satisfied the requirements contained in Sections 8-503 and 8-509 of the Act.  
Therefore, Staff recommends that the Commission grant Enbridge Illinois' requests for 
8-503 and 8-509 authority.  However, Staff believes the Commission should strictly 
define the authority for use of eminent domain that it is granting to a utility.  To that end, 
Staff recommends that the final order should include a description of the pipeline route 
which is being authorized.  (Staff Initial Brief at 17) 
 
 According to Staff, although Enbridge Illinois argues that any implication that it is 
seeking certification solely to obtain eminent domain authority is “disingenuous," Staff is 
aware of no other reason for Enbridge Illinois' request for a Certificate.  Staff states that 
common carriers are only required to seek a Commission certificate when they are 
engaged in intrastate commerce; the Southern Access Extension pipeline will be used 
only for interstate commerce.  In Staff's view, Enbridge Illinois does not need a 
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certificate to construct the pipeline.  Staff notes that Enbridge Illinois did construct the 
Lakehead Pipeline, after a certificate and eminent domain authority was denied by the 
Commission.  Staff adds that other pipelines have been recently constructed in Illinois 
without a certificate or eminent domain authority.  Staff suggests that to construct the 
pipeline without a certificate, or eminent domain, the company would simply negotiate 
with landowners and pay them for the easement.  (Staff Reply Brief at 7) 
 
 Staff states that its request for Enbridge Illinois to seek eminent domain 
simultaneous with its request for relief under Sections 15-401(b) and 8-503 should not 
be interpreted as support or encouragement for the use of eminent domain.  Rather in 
Staff‟s view, requests for eminent domain should accompany requests for Certificates 
(Section 15-401(b)) and for authority or direction to make additions or extensions under 
Section 8-503 in order that landowners receive every opportunity to participate when 
eminent domain authority may be granted as a result of the proceeding.  Staff says 
these proceedings may impact the property rights of persons who are not familiar with 
Commission procedures, making clarity of purpose imperative.  In Staff‟s view, 
landowners, who do not typically participate in Commission proceedings, should be fully 
advised of the issues at stake and given the opportunity to participate in the process. 
 
 Staff believes landowners are a valuable source of information regarding the line 
route itself and are in a unique position to be aware of not only their land, but the 
surrounding area and may be able to provide information necessary to have a full and 
complete record.  Staff asserts that if Section 8-509 eminent domain authority were 
allowed to be addressed in a standalone proceeding, landowner participation would be 
less meaningful because issues regarding route, design, construction schedule, and 
need would have already been resolved in the Certificate and Section 8-503 
proceedings. For these reasons, Staff has taken the position that the participation of 
landowners should be encouraged and facilitated.  (Staff Reply Brief at 7-8, citing Staff 
Briefs in Docket Nos. 06-0706, 07-0532, 08-0291/08-0449 Cons.) 
 
 According to Staff, the public need requirement protects and restricts the 
exercise of eminent domain.  Staff says that this “regulates the traditional state power of 
eminent domain by ensuring freedom from unnecessary and nonorderly intrusion upon 
private property.” (Staff Reply Brief at 8, citing Lakehead at 952, 352) Staff has stated 
that Enbridge Illinois has met the necessary criteria for eminent domain.  However, Staff 
has also testified that its preference would be to not grant eminent domain, and that the 
project could likely be built without it.  (Id.) 
 
 On the issue of negotiations between Enbridge Illinois and landowners, it 
appears to Staff that Enbridge Illinois has made reasonable attempts to acquire the 
property from the various landowners.  Staff states that Enbridge Illinois has made 
multiple contacts with many of the landowners, has received permission to survey a 
large percentage of the properties, and has made dozens of easement offers, several of 
which were accepted.  Staff says Enbridge Illinois has also held public forums, sent out 
informative literature, and made route adjustments based on landowner feedback.  In 
Staff's view, it is important to distinguish between what a landowner might define as an 
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acceptable or fair offer and a reasonable attempt to acquire property.  Staff claims the 
mere fact that the landowners and Enbridge Illinois cannot agree to the terms or prices 
of the offers does not mean that Enbridge Illinois has failed to make reasonable 
attempts to acquire the property.  Staff believes that even though some landowners may 
be upset about the offers, Enbridge Illinois has, on the whole, made reasonable 
attempts to negotiate the land easements.  (Staff Initial Brief at 12-13) 
 

F. Commission Analysis and Conclusion 
 
 As explained above, Enbridge Illinois seeks authorization under Section 8-509 of 
the PUA to use eminent domain to acquire easement rights for the parcels for which it 
has been unable to obtain easement rights through the negotiation process. The 
Commission notes that the Petitioner apparently requested such approval in the same 
petition in which it seeks relief under Sections 15-401 of the Common Carrier by 
Pipeline Law and 8-503 of the PUA because it was encouraged to do so by Staff. 
(Enbridge Illinois Initial Brief at 28)  Although Staff believes the Petitioner has met the 
criteria for such authorization, Staff's preference “would be to not grant eminent domain” 
in this proceeding. (Staff Reply Brief at 8)  Staff believes the project could likely be built 
without it.  With regard to the Intervenors, those who have addressed the issue oppose 
the grant of eminent domain authority as described above. 
 
 The Common Carrier by Pipeline Law does not contain provisions regarding the 
authority to use eminent domain.  Those provisions are contained in the Public Utilities 
Act. Section 8-509 of the PUA provides, in part: 
 

When necessary for the construction of any alterations, additions, 
extensions or improvements ordered or authorized under Section 8-503 or 
12-218 of this Act, any public utility may enter upon, take or damage 
private property in the manner provided for by the law of eminent domain. 

 
 Having reviewed the record in this case and the Commission‟s findings in recent 
orders in transmission line proceedings, the Commission believes that it would be 
premature to grant eminent domain authority under Section 8-509 at this time. 
 
 In its order in 06-0706 entered March 11, 2009, the Commission rejected Staff‟s 
proposal that petitioners be required to seek relief under 8-406, 8-503, and 8-509 
simultaneously.  The Commission found, among other things, that Ameren‟s proposal to 
seek eminent domain authority in a subsequent 8-509 proceeding, rather than at the 
same time as the certification proceeding, may better serve landowners in terms of the 
negotiation process.  Among other things, the Commission noted that the line route 
ultimately approved by the Commission is not known until a certificate is granted. 
 
 The Commission made somewhat similar findings in its Order of May 6, 2009 in 
another Ameren transmission line proceeding, Docket 07-0532. 
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 In both dockets, the Commission found that if Ameren were unsuccessful in 
obtaining the easement rights through post-certification negotiations, then it could seek 
authorization to exercise eminent domain in a later petition filed under Section 8-509. 
 
 In the current proceeding, the record does not support a finding that further 
negotiations would be pointless; rather, the Commission believes that additional 
negotiations would be appropriate.  As noted in the Order in 06-0706, negotiations over 
a yet-unapproved line route can sometimes be problematic.  Similarly, questions as to 
whether or not a contested project will be certificated can adversely affect negotiations. 
In addition, the instant case is somewhat unique in several respects, including the very 
large number of affected parcels, landowners and formal Intervenors; uncertainties over 
the status of existing easements on a large portion of the proposed line route; and the 
adversarial relationship that appears to exist between Petitioner and many landowners 
or their representatives, who view various actions and rhetoric by some representatives 
of Petitioner as disrespectful and counter-productive.  All things considered, it is not 
particularly surprising that the negotiations to date have been somewhat unproductive. 
 
 With the entry of this order in which a certificate is granted and a line route 
approved, the recent decisions in federal court involving the status of the easements on 
the CIPC pipeline, and other factors, a number of these uncertainties and impediments 
are removed or at least mitigated, which should in turn facilitate the negotiation process. 
 
 Accordingly, the Commission concludes that the record does not support a 
finding that authorizing Petitioner “to take or damage private property in the manner 
provided for by the law of eminent domain” is necessary for the construction of the line. 
Rather, further negotiations should be conducted. 
 
 In the event Enbridge Illinois is still unable to obtain the necessary easement 
rights through the negotiation process, it can renew its request for authority to exercise 
eminent domain authority by filing a petition for such relief under Section 8-509 of the 
PUA.  
 
 In making the determinations above, the Commission does not accept 
Intervenors‟ argument that the existence of a competitive petroleum pipeline industry 
precludes the authorization of eminent domain.  While that free market argument may 
have some merit in theory, it appears to be inconsistent with the statute in that it could 
eliminate the availability of eminent domain for all such pipeline projects despite 
statutory provisions to the contrary. 
 
VIII. FINDINGS AND ORDERING PARAGRAPHS 
 
 The Commission, having considered the entire record, is of the opinion and finds 
that: 
 

(1) Enbridge Illinois, is a Delaware Limited Liability Company authorized to 
conduct business in the State of Illinois; 
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(2) the Commission has jurisdiction over the parties hereto and the subject 

matter hereof; 
 
(3) the recitals of fact and conclusions reached in the prefatory portion of this 

Order are supported by the record and are hereby adopted as findings of 
fact; 

 
(4) within the meaning of Section 15-401(c) of the Common Carrier By 

Pipeline Law, the application was properly filed; a public need for the 
proposed service exists to the extent certificated herein; the Applicant is 
fit, willing, and able to provide service in compliance with this Act, 
Commission regulations, and orders; and the public convenience and 
necessity require issuance of a certificate in good standing to the extent 
approved herein; accordingly, a certificate in good standing authorizing 
Petitioner to operate as a common carrier by pipeline should be granted; 

 
(5) the area to be covered by the certificate should consist of a 60-foot wide 

strip extending approximately 170 miles along the route roughly identified 
in Attachments A and B to the petition in this proceeding; and a general 
60-foot wide temporary work space area running from the Flanagan 
terminal through parts of Livingston, McLean, DeWitt, Macon, Shelby, 
Christian, Fayette, and Marion Counties to new and existing Enbridge and 
third-party facilities at the Patoka Terminal near Patoka, Illinois; and extra 
temporary workspace areas beyond the typical 60-feet in some locations, 
such as road, wetland, and water-body crossings; 

 
(6) in reaching its conclusions in this proceeding, the Commission has 

considered all evidence presented including that enumerated in Section 
15-401(b) of Common Carrier By Pipeline Law;  

 
(7) the authority to construct the proposed pipeline shall be subject to the 

conditions imposed in the prefatory portion of this order, including those 
addressing the approved route for the proposed pipeline; 

 
(8) Petitioner shall comply with Section 15-401(c) of the Common Carrier by 

Pipeline Law; 
 
(9) Petitioner should be required to file, within 90 days from the entry of this 

Order, a Compliance Filing in this docket providing the legal description of 
the area covered by the certificate granted herein to reflect any revisions 
resulting from the findings and conditions in this Order and any revisions 
resulting from the negotiation process upon agreement among all parties 
affected by the revision; 
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(10) the proposed pipeline is necessary and should be constructed, to promote 
the security or convenience of the public, pursuant to Section 8-503 of the 
Public Utilities Act; 

 
(11) any objections, motions, or petitions filed in this proceeding that remain 

unresolved should be disposed of in a manner consistent with the ultimate 
conclusions contained in this Order. 

 
 IT IS THEREFORE ORDERED by the Illinois Commerce Commission that 
Enbridge Pipelines (Illinois) L.L.C. should be, and is hereby, granted a Certificate in 
Good Standing pursuant to Section 15-401 of the Common Carrier By Pipeline Law to 
operate as a common carrier by pipeline and that said Certificate in Good Standing shall 
be the following: 
 

CERTIFICATE IN GOOD STANDING 
 

 IT IS HEREBY CERTIFIED, subject to the conditions imposed in 
this order, that Enbridge Pipelines (Illinois) L.L.C. is authorized, pursuant 
to Section 15-401 of the Common Carrier By Pipeline Law, to construct, 
operate and maintain the proposed 36-inch pipeline as described in this 
order and to operate as a common carrier by pipeline within an area sixty 
feet wide and extending approximately 170 miles along the route identified 
in Attachments A and B to the petition in Docket No. 07-0446. 

 
 IT IS FURTHER ORDERED that the proposed pipeline is necessary and should 
be constructed, to promote the security or convenience of the public, pursuant to 
Section 8-503 of the Public Utilities Act. 
 

IT IS FURTHER ORDERED that Petitioner‟s request under Section 8-509 of the 
PUA for authorization “to take or damage private property in the manner provided for by 
the law of eminent domain” is not granted in this docket. 
 
 IT IS FURTHER ORDERED that Enbridge Illinois is required to comply with 
Findings (7), (8) and (9) above, and other conditions set forth in this Order. 
 
 IT IS FURTHER ORDERED that all petitions for leave to intervene are granted, 
to the extent not yet ruled upon, and that any other petitions, objections or motions filed 
in this proceeding that remain unresolved are hereby disposed of in a manner 
consistent with the ultimate conclusions contained in this Order. 
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 IT IS FURTHER ORDERED that subject to the provisions of Section 10-113 of 
the Act and 83 Ill. Adm. Code 200.880, this Order is final; it is not subject to the 
Administrative Review Law. 
 
 By proposed order of the Administrative Law Judge this 22nd day of May, 2009. 
 
 

Administrative Law Judge 


