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TO: The Commission 
 

FROM: Claudia E. Sainsot, Administrative Law Judge 
 

DATE: March 8, 2009  
 

SUBJECT: Illinois Commerce Commission, On its Own Motion, 
Standards for Certain electric Interconnection that is not 
subject to 83 Ill. Adm. Code 466 or other Rules.   

 
 Second Notice Order 
 

RECOMMENDATION: Enter the attached Second Notice Order.   
 

 
 On August 13, 2008, this Commission entered an order commencing this docket to 
develop rules regarding electric interconnection for interconnecting generators that are 
larger than 10MVA, and, therefore, are not subject to Part 466 interconnection rules, but 
which also are not subject to the interconnection rules of the applicable Regional 
Transmission Organization (an “RTO”) or those of the Federal Energy Regulatory 
Commission (the “FERC”).  Part 467 (attached) addresses these particular 
interconnectors.   
 
 Part 467 was developed after multiple workshops.  Staff developed its proposed 
Part 467 in consultation with interested parties including the electric utilities, the 
Environmental Law and Policy Center, the City of Chicago, and the Illinois Attorney 
General’s Office.  Staff and the other workshop participants used Part 466 as a template 
for this rule.  However, Staff and the other participants made many changes or the 
differences represented by the larger generators that are subject to Part 467.   
 
 After the First Notice Order issued, the parties filed Comments and Reply 
Comments.  An Administrative Law Judge’s Proposed (Second Notice) Order (an 
“ALJPO”) issued on March 23, 2009.  Only Staff and Ameren filed Briefs on Exception.  
Staff’s contentions in its Brief on Exception were ministerial suggestions to improve 
language in the Order or in the Rule.  Staff proffered no substantive changes.  Also, 
pursuant to an agreement amongst the parties, no Reply Briefs on Exception were filed.  
  
 For the most part, the arguments made in the Comments, Reply Comments and 
Briefs on Exception were disputes about the best language to place in the Rule to 
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address a certain issue.  Few of the arguments made were substantive.  Below is a brief 
summary of the more important arguments. 
 

Transmission Provider-Related Issues (pp. 4-6). 
 
 Commonwealth Edison Company, (“ComEd”) MidAmerican Energy Company, 
(MidAmerican”) and Staff proposed to add language making it clear that interconnecting a 
large facility could have an impact on the electric transmission system, as well as the 
distribution system.  This is necessary, these parties maintained, because if the 
interconnection results in an upgrade to the transmission system, the interconnecting 
entity will be responsible to pay for that upgrade.   
 
 No party disputed the need for language that articulates this very important fact.  
Rather, in their Comments, the parties disagreed as to what language to use to articulate 
this concept.  The attached Order adopts the language proffered by ComEd (as opposed 
to the language proffered by MidAmerican) which contains the language that most clearly 
addresses this issue. 
 

467.50(b): the Application Fee (pp. 11-12). 
 
 The Illinois Attorney General, the Environmental Law and Policy Center and the 
City of Chicago filed joint comments sub nom “the Joint Commentors.”  They contended 
that the $25,000 interconnection application fee ($5,000, of which, is nonrefundable) 
contained in this subsection is unnecessarily high.  They argued that the application fee 
for interconnection should be set in a manner that both serves as an indication of the 
applicant’s intention to interconnect, and also compensates a utility for the administrative 
costs it incurs in completing the tasks that need to be done to complete an application for 
interconnection. The Joint Commentors pointed out that the interconnectors with large 
generators that are subject to Part 467 will face a complicated and costly interconnection 
process, irrespective of the application fee.  They recommended reducing the application 
fee to $15,000, $5,000 of which would still be nonrefundable.   
 
 Staff found the Joint Commentors’ arguments to be compelling.  Only ComEd 
disagreed with this proposal.  ComEd contended that the proposed fee would be less 
than that which is currently charged for some of the smaller interconnections that are 
governed by Part 466 of the Commission’s Rules.  No party indicated that a utility will be 
inadequately compensated by the Joint Commentors’ proposal.   
 
 The ALJPO reduce the application fee in accordance with the Joint Commentors’ 
recommendations.  It noted, essentially, that the entities with the larger generators that 
are subject to Part 467 will probably be paying more fees later on for studies, etc. than the 
entities that are subject to Part 466.  No party contested this ruling in a Brief on 
Exceptions. 
 

467.50(d) Timeliness 
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 The Joint Commentors argued that this provision, which, they asserted, is some 
sort of force majeure provision, should be eliminated because there is already a force 
majeure provision in the standardized Interconnection Agreement (Appendix C).  This 
provision relieved a utility of its contractual obligation to meet deadlines, if events outside 
the utility’s control should occur.  Because a provision in the Interconnection Agreement 
relieved either party from meeting a deadline for “any . . . cause beyond a party’s control,” 
the Joint Commentors contended that Section 467.50(d) of the Rule could create 
confusion.   
 
 Ameren disagreed with the Joint Commentors.  It maintained that this Subsection 
should remain in the Rule because it does not address a force majeure.  This language, it 
continued, concerns events beyond the utilities’ control.  Force majeure events, on the 
other had, are catastrophic in nature, like war, or catastrophic weather events.   
 
 The ALJPO agreed with Ameren, in part, and also with the Joint Commentors, in 
part.  It contains a brief discussion of the etymology of the term “force majeure,” which is 
medieval French term for “major force.”  It also cites case law construing this term to 
mean some sort of catastrophic event, or an act of government, like war.  The law cited 
makes it clear that a force majeure is not merely an event that is beyond a party’s control.   
 
 The ALJPO concluded that the language in question was inserted into Section 
467.50(d) by parties who mistakenly thought that they were addressing a force majeure 
situation when speaking of a situation that is beyond a utility’s control.  It therefore agreed 
with the Joint Commentors that in order to eliminate the possibility of confusion, this 
language should be eliminated from the Rule.  However, the Interconnection Agreement 
also defined a force majeure as a situation that is beyond a party’s control, which is 
contrary to the case law that defines a force majeure.  Thus, the ALPO changed the 
Interconnection Agreement as follows:  
 

6.4 Force Majeure  
 6.4.1 As used in this Article, a force majeure event shall mean any 
act of God, labor disturbance, act of the public enemy, war, acts of 
terrorism, insurrection, riot, fire, storm or flood, explosion, breakage or 
accident to machinery or equipment through no direct, indirect, or 
contributory act of a Party, any order, regulation or restriction imposed by 
governmental, military or lawfully established civilian authorities, or a similar 
type of event.   

 
 No party contested the propriety of these conclusions in a Brief on 
Exceptions.   
 

467.60(j) General Requirements (pp. 17-1).  
 
 The Joint Commentors proposed the following change to this section:  
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j) Monitoring and control requirements shall be consistent with 
good industry practice and design to interface with the EDC’s 
published requirements and shall be clearly identified in the 
interconnection agreement between the interconnection customer 
and the EDC. Transfer trip shall not be considered EDC monitoring 
and control when required and installed to protect the electric 
distribution or transmission system, or an affected system, against 

adverse system impacts.
 1
 

 
They contended that in its current form, this subsection provides and EDC with 
excessive latitude over monitoring and control requirements, which could be used 
to impose unreasonable requests upon an interconnection customer.   
 
 Staff pointed out, however, that the term “good industry practice” is vague.  
Staff concluded that it would therefore be difficult to construe.  ComEd supported 
inclusion of such language but, it proffered slightly different language.  The ALJPO 
agreed with the Joint Commentors’ and ComEd’s contention that this subsection 
could be construed in a manner that would provide a utility with unbridled 
discretion over the monitoring and control systems.  However, as Staff pointed out, 
practically, the phrase “good industry practice” would be difficult, at best, to 
construe.  The ALJPO changed this subsection of the Rule as follows:    
 

j) Monitoring and control requirements shall be consistent with 
the EDC’s published requirements, which shall be consistent with 
industry standards, and shall be clearly identified in the 
interconnection agreement between the interconnection customer 
and the EDC. Transfer trip shall not be considered EDC monitoring 
and control when required and installed to protect the electric 
distribution or transmission system, or an affected system, against 
adverse system impacts. 

 
 No party contested the propriety of this decision in a Brief on Exceptions.   
 

Appendix C Large Interconnection Contract-the Equipment Warranty 

Disclaimer (pp. 32-33). 

 
 Ameren pointed out that Article 2 of the Interconnection Agreement 
(Appendix C) mandates that interconnection customers test and inspect 
generation equipment.  It also establishes the EDC’s responsibilities regarding 
testing interconnection facilities before interconnection.  Given the powerful and 
expensive nature of the equipment involved, Ameren asserted that a disclaimer 
should be added which makes it clear that utility testing and inspection is not an 
endorsement, warranty or any other guaranty of the worthiness of the facilities 
being tested.  Ameren proffered language to add to this provision.   

                                            
1
 An “EDC” is an “electric distribution company.”  467.20. 
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 ComEd agreed with Ameren.  No party objected to Ameren’s position.   
 
 The ALJPO added language, which is set forth below, that addresses 
Ameren’s concerns.  It is, essentially, Ameren’s language in a more legal and 
grammatically correct form.  This language was also bolded in the Interconnection 
Agreement, to avoid a situation whereby this disclaimer is said to be “buried in the 
fine print.”  No party objected to this language in a Brief on Exceptions.    
 

The EDC’s requirements for testing and inspection shall not 

constitute or be construed as conforming or endorsing the 

design. Nor are such inspections any warranty of safety, 

durability or reliability of the Interconnection Customer’s 

Distributed Generation Facility.   

 

Appendix C Disputed Charges (pp. 35-36). 
 
 This portion of the Interconnection Agreement provides that if a party to the 
contract disputes any portion of its payment obligation pursuant to Article 5 of the 
contract, such party must pay all of the undisputed portions of relevant invoices in 
a timely manner.  Ameren sought to alter this portion of the Interconnection 
Agreement to require an interconnecting party to pay all invoices rendered by the 
other party, (the utility) irrespective of whether there is any dispute between the 
two regarding all of, or a portion of, an invoice.  ComEd agreed with this proposal.  
According to ComEd, interconnectors could solve “cash flow problems” by simply 
disputing charges.   
 
 The Joint Commentors, however, opposed this proposal.  They argued that 
this change in the contractual language would unfairly burden interconnection 
customers by requiring them to pay utilities for charges that they dispute in good 
faith.   
 
 The ALJPO declined to alter this provision.  It found that once an invoice is 
paid, that party’s bargaining position regarding any disputed portion of that invoice 
is greatly diminished.  It also disagreed with ComEd’s contention that 
interconnectors could solve “cash flow problems” by merely disputing a bill, as, 
normally, when a person or entity disputes a bill, that person or entity states why it 
is disputed.  Thus, normally, the frivolous nature of a dispute will quickly emerge. 
 
 Ameren contested the propriety of this ruling in its Brief on Exceptions.  
Because Ameren’s argument offered nothing that was not previously raised, the 
Post-Exceptions Order remains unchanged regarding this issue.   
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 Accordingly, I recommend that the Commission enter the attached Second 
Notice Order.     
 
 
CES:jt 
 


