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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
IN RE:  ENBRIDGE PIPELINES   ) 
(ILLINOIS) L.L.C.     ) 
       ) 
       ) 07-0446 
       ) 
Application pursuant to Sections 8-503, 8-509, ) 
15-101 and 15-401 of the Public Utilities Act/ ) 
Common Carrier by Pipeline Law to construct  ) 
and operate a petroleum pipeline,    ) 
and for an order granting authority to take )  
Private Property by Eminent Domain  ) 
 

INITIAL BRIEF OF  
PLIURA INTERVENORS 

 
NOW COME the various farmers, landowners and trustees previously identified for convenience 

purposes as the “Pliura Intervenors” by nature of their common representation in these 

proceedings by Thomas J. Pliura, M.D., J.D., and respectfully offer the following simultaneously 

filed “Reply Brief” in response to the Initial Briefs filed in the above-referenced case of action 

by the Applicant, Staff, and other Intervenors.     

Introduction 

 It is not the intention of Pliura Intervenors to restate the issues and argument raised in 

their Initial Brief simply for the purpose of repetition.  Nor is it the intention of the Pliura 

Intervenors to respond in kind to the uncivil rhetoric and personal attacks on counsel found 

throughout Applicant’s initial brief.  We believe it is important not to encourage or enable the 

demeaning of this forum by being drawn into such rancor.  Pliura Intervenors are confident that 

the Honorable Administrative Law Judge and Commission Members can see those tactics as a 

distraction from the weakness of Applicant’s case.  However, we believe it is critical to the 

Commission’s proper adjudication of this application to highlight areas where the Applicant has 

attempted to disguise itself and its project in order to gain Commission approval.   This Reply 
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concentrates on two issues: the true identity of the Applicant and the true nature of the proposed 

project.  Neither is as it is presented by Applicant and the Staff. 

Identity of the Applicant 

It is uncontroverted that the sole applicant herein is Enbridge Pipelines (Illinois), L.L.C.  

This fact is paramount in evaluating the Applicant for purposes of certification as a common 

carrier by pipeline.  When Applicant chose to proceed as this single entity, Enbridge Illinois 

electively self-imposed a requirement that it stand alone in the Commission’s determination of 

fitness, willingness and ability.   Yet, Applicant alternately seeks to limit the consideration to just 

Enbridge Illinois, when it suits it to do so, and to consider the broader non-applicant Enbridge, 

Inc., and all of its affiliates when that view suits it.    

At issue here is the position Applicant takes at page 23 of its initial brief. There, 

Applicant, Enbridge Illinois, claims that there is no evidence to overcome a finding that it, 

Enbridge Illinois, is fit, willing and able.  Respectfully, this assertion is false, misleading, and 

disingenuous.  The sole applicant here is Enbridge Pipelines (Illinois) LLC.  No other entity is 

an applicant.   

Why is this single fact significant to the consideration of whether Applicant filed 

properly and is fit willing and able to provide the service as a common carrier by pipeline? 

Because no other entity is responsible for the liability related to this project.  No other entity is a 

party to the easement documents negotiated with land owners.  No other entity would face civil 

or criminal responsibility for environmental violations such as the documented of record 300+ 

violations in Wisconsin. Applicant has carefully orchestrated its application to shield its parent 

organization and co-subsidiaries from liability. At the same time Applicant cloaks itself in the 
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multi-layered entity, Enbridge, to bolster its ability to support the proposed project. (Applicant 

Initial Brief-pages 2, 23-24). 

 Applicant’s response to the evidence of Wisconsin environmental violations is a firm 

example of the two-faces Applicant is putting forth. Applicant pleads that “the actions of the 

[violating Enbridge entity] cannot be imputed to Enbridge Illinois absent some evidence . . . that 

would support such an imputation.” (Applicant’s initial; brief page 25) Applicant calls 

Intervenors’ position that the admitted Wisconsin environmental allegations were related to the 

instant applicant “outlandish assertions”.  Applicant goes on to say “Enbridge Illinois was in no 

way involved in the Wisconsin Civil Action” and then goes on to make personal attacks upon the 

credibility of counsel for various Intervenors for even raising the issue.  Id. This is an astonishing 

position for Applicant to take given the fact when looked at separately from the larger Enbridge 

organization, the Applicant, Enbridge Illinois is wholly inadequate to take on the proposed 

project. 

While Enbridge boasts that it “has a long history of successfully constructing and 

operating common carrier pipelines” in reality, the true and lone Applicant has been in business 

for a few limited years. Applicant’s only current business enterprise, other than the proposed 

project, is possession of a defunct pipeline remnant in Southern Illinois. (Applicant’s initial brief 

page 3). Enbridge Illinois has submitted not one page of financial documents.  The Commission 

has before it zero evidence of its financial abilities.  Glaringly, the evidence of record does not 

indicate that the lone Applicant has ever operated a pipeline, ever maintained or protected a 

pipeline, ever constructed a pipeline, or transported a single drop of oil from one place to 

another.  Applicant seamlessly pronounces that “Enbridge Illinois” is fit, willing and able, but 

only offers evidence of the fitness, willingness and ability of “Enbridge.” (Applicant’s initial 
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brief, page 23). The record is void of material evidence of whom the “Enbridge” is that 

Applicant references in its brief, but one thing is apparent; it is not the Applicant, Enbridge 

Pipelines (Illinois), L.L.C. In fact, there is a complete lack of evidence submitted by Enbridge 

Illinois about Enbridge Illinois in this record.   

With all due respect, a decision finding the only Applicant herein fit, willing and able to 

carryout the proposed project would be arbitrary and capricious.   Enbridge Illinois cannot 

support the certification requirement of a favorable fitness, willingness and ability determination 

with entities whom are unwilling to subject themselves to the authority of the Illinois Commerce 

Commission and the potential liability for this proposed project. Thus, the Commission cannot 

issue a favorable decision without permitting Applicant to rely upon the documents of its parent 

and sister organizations while simultaneously demanding, in a rather uncivil tone, that the 

Commission look only at Enbridge Illinois in isolation when confronted with evidence of 

significant environmental violations.  Given this position, this Application must be denied.  The 

Commission, on behalf of the people of Illinois that it is charged to serve, must reject 

Applicant’s use of the assets, market experience and past performance of “Enbridge” to support 

claims of fitness, willingness and ability, especially in light of the fact that Applicant, and not 

“Enbridge,” will shoulder the burden of liability to Illinois landowners.  

No Demonstrable Benefit to the Public for the Proposed Project 

 Just as the Applicant has attempted to disguise and mischaracterize itself, it has tried to 

disguise and mischaracterize the proposed project.   The Application, Record, and Initial Briefs 

of Applicant and Staff are replete with references to Canada, Canadian “oil”, oil importation, etc.   

With only a cursory review, one might think this was a project designed to bring oil from Canada 

into Illinois.   If that were the case, discussions about increased supplies into Illinois would be 
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relevant.  But as the Commission is well aware, an affiliate of the instant Applicant has already 

used this claimed benefit in support of a project that would bring additional pipeline capacity 

into Illinois.  (Order, Application for Certificate of Good Standing 06-0470). That project, and 

any benefits related to it, is not presently before this Commission.  The instant application, as 

Applicant has elected to frame it, is a proposed pipeline from within Illinois to another point 

within Illinois.   

Beginning on page 10 of its Initial Brief, Applicant offers a lengthy discussion about the 

need for importation of oil into Illinois, but this project doesn’t import oil into Illinois.  As a 

pipeline from near Pontiac, Illinois to Patoka, Illinois, it can not possibly result in the importation 

of oil into Illinois from elsewhere.  It simply allows shippers to move their product already in 

Illinois from Pontiac to Patoka.  Even if there is any legitimacy to the discussion about 

expanding Illinois refineries, price advantages to Canadian crude, or the increased political 

stability of Canada, Applicant’s own expert admitted that there is no additional benefit on these 

issues in this strictly Pontiac to Patoka leg. (Pliura Intervenor’s initial Brief page 11-12).  The 

Applicant has failed to address this fundamental issue, and the Staff has ignored its import. 

Instead Applicant and Staff have sought to have this project treated, for public benefit purposes, 

as an international or national pipeline.  It is not and there is no evidence that the lone Applicant 

is or will be involved in any other leg of this project.  

Further with respect to the alleged benefit, Applicant incorrectly claims at page 12 of its 

Initial Brief that economic analysis shows that increasing the supply of Canadian crude to Illinois 

will provide substantial economic benefit to Illinois citizens.  This assertion, which is 

fundamental to applicant’s request for approval is fatally flawed.  Firstly, there is no evidence 

supporting this assertion in the Record.  To the contrary, Applicant urges the Commission not to 
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take a “parochial view” when determining benefit.  (Applicant’s initial brief page 16) Secondly, 

it cannot be ignored that the proposed Pontiac to Patoka pipeline does not bring Canadian crude 

into Illinois. It only moves product already in Pontiac south to Patoka.  Neither the Record, the 

Application nor Applicant’s Initial Brief include any evidence or argument specific to the 

proposed project (a Pontiac to Patoka line).  While the Record is littered with disputed evidence 

and argument that would be of apparent relevance to an international line from Canada to Patoka, 

Applicant was obligated to put forth evidence relevant to the project under consideration.  They 

have failed to do so.    When it chose to file this Application the way it did, Applicant imposed 

upon itself an obligation to present evidence of how this Pontiac to Patoka line would provide 

additional benefit beyond that which already inured to Illinois, the Midwest, PADD II and or the 

U.S. through prior projects.  Applicant has failed to do so.   

As mentioned above, Applicant argues at page 16 of its Initial Brief that the ICC should 

not take a “parochial view” in defining public benefit. Such is not the standard for consideration 

by the Illinois Commerce Commission, as argued in various Intervenors’ initial briefs, especially 

where Applicant seeks Eminent Domain authority over Illinois landowners.   Further, what 

Applicant has failed entirely to do is establish a benefit, whether parochial or more global, about 

this particular project.   Applicant obfuscates the issue by arguing about global markets and the 

need to bring oil from stable Canadian markets into oil-thirsty Illinois, but this argument is 

fallacious.  This project is a not a line that will move a drop of product from Canada to Illinois.  

It is a project that will move product from one point in Illinois to another point in Illinois. As 

Intervenor Shelby Coal Holdings demonstrates, Applicant has conceded this point by admitting 

that the failure of this project would not prevent one drop of Canadian synthetic crude from 

reaching the U.S. and world markets. (Shelby Intervenor’s intial brief page 10).   Even when 
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taking a global, strictly non-parochial view of public benefit, any benefit to getting the product to 

Illinois was already exhausted in justification of other projects.  Benefit to Illinois, the Midwest, 

PADD II, the U.S. or the world in moving product from one point in Illinois to another point in 

Illinois, as the proposed project would do, is all that is relevant to the instant application.  

Whether you take a strictly parochial view or a broader view, the Applicant has failed to offer 

evidence of benefit to anyone other than the shippers who will benefit from having their product 

in a more lucrative location within Illinois.   

This raises another inconsistency in Applicant’s position.  In its Initial Brief, Applicant 

mischaracterizes and belittles the testimony of Stephen Hazell, but with a nod to Al Gore, 

Applicant can not escape the “inconvenient truth” that Canadian tar sands mining, which is an 

absolute necessity of the proposed project, is a dirty, expensive, highly consumptive, dangerous 

and environmentally hazardous process.  (Pliura Exhibit 7.0, p.22 Q 11 & Response and Exhibit 

7.1) Applicant cannot tout the benefits of bringing Canadian synthetic crude into Illinois (which 

this project does not do) without balancing those claimed benefits against the substantial 

economic and environmental liabilities of the mining process.  Dr. Hazell’s testimony, while 

obviously upsetting to Applicant, judging by the uncivil tone of Applicant’s argument, is 

relevant and, in fact, quite compelling.   

Public discourse on the environmental cost of the massive Canadian bitumen mining 

operations necessary to this project is becoming increasingly common.  Just this month, National 

Geographic Magazine ran a featured story on the costs and benefits of exploiting Alberta’s “Oil 

Sands”.  A copy of that article, by Robert Kunzig, also appears online at 

http://ngm.nationalgeographic.com/ 2009/03/canadian-oil-sands/kunzig-text.   
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The only valid criticism that Applicant could have maintained against the powerful 

testimony of Dr. Hazell would be that the Pontiac to Patoka leg does not bring any additional 

product into Illinois, but merely moves it around within Illinois to a more lucrative destination.  

Of course, Applicant cannot make this argument because it would defeat its false claims of 

benefit and need.   

Eminent Domain 

Finally, there is the issue of Eminent Domain. Applicant attempts to convince the Illinois 

Commerce Commission that Applicant should be granted Eminent Domain authority, just as it 

was in Docket 06-0470.  (Applicant’s initial brief page 27-34) The basis for this argument is the 

specter that a “hold out” could create too great a cost variance as to justify abandoning the 

project. Id. This argument is based upon pure speculation, as Applicant has failed to present a 

single iota of evidence that a hold out exists. In fact, Applicant shows its lack of concern for this 

issue as it has failed to even prepare an analysis, which would identify that cost threshold that 

would cause Applicant to abandon the project. (Pliura Intevenor’s intial brief page 17-18).   

 Further with respect to Docket 06-0470, the instant Applicant curiously ignores the 

fundamental difference between 06-0470 and the instant application.  In 06-0470, where eminent 

domain was granted, the project actually brought product into Illinois from Wisconsin.  A more 

compelling case for public benefit could be made where the project resulted in the delivery of 

additional supplies into the state of Illinois.  This is a critical difference with the instant 

application.  Arguably, there was a public benefit to 06-0470 where additional product was 

entering the state.   In the instant application, however, that same product is simply being moved 

from Pontiac, Illinois to Patoka, Illinois.  No new or additional product is entering the state that 

wasn’t already considered in support of 06-0470.    
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 Even if the proposed project provided a benefit, Applicant has failed to offer meaningful 

evidence, beyond its own self-serving platitude, that it has engaged in good faith negotiations 

with land owners.  Evidence on this point is necessary to the granting of Eminent Domain.  

Applicant provides none of the relevant facts on this point and we can only assume that it has 

failed to do so because the facts are not supportive of its position.  A strong indication of the 

Applicant’s negotiation efforts would be the willingness of various land owners to accept the 

proposals.  Eminent Domain, then, would be limited only to unreasonable hold-outs.  Applicant 

has offered no evidence as to the number of easements it has negotiated.  Applicant offers no 

evidence to support its determination of the fee value of the property it claims to have offered 

any particular land owner.  Applicant has offered no evidence to demonstrate unreasonable 

expectations of any landowners that has terminated negotiations.  What we do know from the 

record, however, is that this project has unprecedented opposition from land owners. Applicant 

has misrepresented the holding in Kelly v. Enbridge (U.S.), Inc., in its Initial Brief.  Applicant is 

unquestionably aware of the fact that the Kelly decision was limited in scope only to the Kelly 

property.  The fact that Applicant is willing to misrepresent the scope of the Kelly decision to the 

ICC in its Initial Brief is compelling evidence of its willingness to do so with land owners.   

Finally, with all due respect and no intent to serve up uncivil rhetoric, we are compelled 

to comment that it is nothing short of insulting to the dignity and importance of these 

proceedings for Applicant to issue a veiled and wholly disingenuous threat to “reevaluate” this 

project and deprive the state, Midwest, and the nation of Canadian crude supplies if eminent 

domain authority is not granted. (Applicant’s initial brief page 29). The reality is that eminent 

domain authority is no more necessary to this project’s viability than it was to the Lakehead 

project, which proceeded without issue in the absence of eminent domain.  Further, we must 
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again return to the fundamental position that this project, a line from Pontiac, Illinois to Patoka, 

Illinois does nothing to bring a single drop of additional Canadian synthetic crude into Illinois, 

into the Midwest, or into the U.S.  It merely seeks to move product from one delivery point in 

Central Illinois to a second more lucrative delivery point in Southern Illinois, for the exclusive 

benefit of the shippers.  Applicant has offered nothing into the record to suggest that the state, 

Midwest, or U.S. would be affected by delivery of shipments to the current terminus at Pontiac 

instead of Patoka.  

Conclusion 

 As demonstrated above, this is a tale of two applications.  In one, a well financed and 

experienced company proposes to build a pipeline from Canada to Illinois that will bring new 

supplies of Canadian synthetic crude oil to refineries in Illinois and neighboring Midwestern 

states, theoretically resulting in reduced costs to the refiners, more reliable sources of stock, and 

ultimately, lower prices at the gas pump for consumers everywhere.  This is what Applicant has 

attempted to show.  In reality, though, Applicant has elected to file a much different application.  

Enbridge elected to proceed with the sole applicant being a start-up affiliate with no evidence in 

the record of its finances, or its fitness, willingness and ability to complete this project.  It elected 

to segregate the assets of its parent and affiliates and disavowed any unflattering associations.  In 

doing so, they urge the ICC to limit its fitness and willingness consideration to the only 

Applicant of record.     

 In addition, Applicant elected to frame this project not as a single project from Canada to 

the Texas Gulf Coast refiners, as it apparently will be upon completion, but instant as a stand-

along project from Pontiac, Illinois to Patoka, Illinois.     By electing to proceed this way, 

Applicant is compelled to present evidence of public benefit to the project actually before the 
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ICC.  Nothing in the record supports significant public benefit, by any standard, in moving 

product from the current terminus near Pontiac, Illinois to a new terminus near Patoka, Illinois.   

When looking past the rhetoric, threats, and subterfuge, and considering only the Application and 

evidence of record, there is but one logical conclusion.  Applicant has failed to meet its burden in 

proving the requisite requirements for certification.  This Application must be denied.   
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