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   -vs- 
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ADMINISTRATIVE LAW JUDGE’S RULING 

  
 On November 14, 2008, Respondent, Illinois Energy Savings Corp., Inc., d/b/a 
U.S Energy Savings Corp. (“US”), filed a Motion for Confidentiality Pursuant to the 
September 21, 2008 Protective Order.  The motion requests that certain documents be 
treated as confidential within the meaning of the Protective Order entered in this 
proceeding.   On November 25, 2008, Complainant, the Citizens Utility Board (“CUB”), 
filed its Response to the Motion.  CUB opposes confidential treatment for many, but not 
all, of the documents described in the Motion. 
 
 The parties’ discussion of the pertinent documents, in both the Motion and 
Response, is somewhat puzzling.  US and CUB cite case law (administrative and 
judicial), statutes and Commission regulations as if they were disputing the terms of a 
proposed protective order.  In fact, as the title of the Motion acknowledges, there is a 
Protective Order already in place in this docket.  That Order was entered in response to 
a CUB motion, which supplied the text of the Protective Order and asserted that all 
parties had agreed to that text.  Consequently, the language of the Protective Order 
determines the rights and duties of the parties with respect to confidentiality.  The 
various legal authorities cited by the parties are useful only insofar as they facilitate 
lawful interpretation of the Protective Order (or insofar as they might suggest that the 
Protective Order is itself unlawful - which begs the question of why the parties proposed 
its text in the first place).  
 

Despite being the moving party for the Protective Order, CUB now argues that 
“the Commission is authorized to enter [protective] orders…only when the entity seeking 
designation demonstrates a compelling interest at risk.”  CUB Response at 3 (emphasis 
in original).  Yet the Protective Order, as sought by CUB, defines confidential 
information as “non-public information maintained by a party in confidence in the 
ordinary course of business, to the extent that it contains trade secrets, commercial 
information, proprietary information, or financial information, where disclosure of such 
information may cause competitive harm.  Protective Order, para. 4 (emphasis added).  
The latter standard is considerably more tolerant of confidentiality than the standard 
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asserted in CUB’s Response.  In effect, CUB is impeaching the Protective Order it 
sought on behalf of the parties here.  For its part, US hardly helps matters by citing (in 
support of confidentiality under the Protective Order) the confidentiality standard 
articulated in Cooper v. Dep’t of Lottery, 266 Ill. App. 3d 1007 (1994), which also 
diverges from the standard in the Protective Order.   

 
This Ruling will resolve the parties’ dispute under the terms of the Protective 

Order, which is what the Motion requests.  Most of the provisions in that Order apply to 
the conduct of the parties within the context of this litigation.  Those are the provisions 
this Ruling is intended to enforce.  Insofar as the Protective Order purports to control the 
conduct of the Commission (e.g., in paragraphs 12 and 14), this Ruling will not address 
the Commission’s ultimate duties regarding - or the public’s ultimate right of access to - 
documents that this Ruling deems confidential under the terms of the Protective Order.  
This Ruling does not and cannot determine whether documents deemed confidential for 
purposes of controlling the parties’ conduct during this proceeding will ultimately be 
protected from disclosure in the event of a request under the Illinois Freedom of 
Information Act.   

 
Additionally, CUB states in its Response that it does not oppose confidential 

designation for certain documents (e.g., documents concerning sales agent 
commissions or incentive programs (Response at 11)).  The Motion is therefore granted 
with respect to any documents to which CUB raises no confidentiality objection.   

 
The remaining materials addressed by the Motion are divided into six categories 

in US’s Motion.   The first category includes compliance and customer service training 
procedures and materials.  US maintains that these materials are commercially 
sensitive, both because of their content and the because of their potential value to 
present or potential competitors that could reap the benefit of US’s “compilation of them 
into usable formats.”  Motion at 4.  CUB rejoins that the pertinent documents are 
garden-variety commercial materials that are not unique to US and would not provide a 
competitor with a meaningful blueprint for creating or revising comparable procedures of 
its own.   

 
Initially, this Ruling does not adopt US’s suggestion that “competitive harm” 

includes disclosure that facilitates a competitor’s entry into the retail gas market or 
enhances a competitor’s operations after entry.  The Public Utilities Act evinces a clear 
policy preference for competitive retail supply.  Indeed, the legislature authorized 
competitive retail supply by entities such as US for that very purpose.  Accordingly, the 
purpose of confidentiality during Commission litigation is not to preclude competitors 
from studying practices designed to yield customer benefit.  Rather, it is to avoid 
creating competitive disadvantage for litigants.  Therefore, this Ruling defines 
competitive harm as the award of unequal advantage to a competitor through 
disclosure.    

 
Applying that principle to the first category here, the pertinent documents appea 

to be “commercial information” and/or “proprietary information” kept in confidence by US 
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in the ordinary course of business.  They apparently address US’s internal information 
management and policies.  Whether or not such information and policies are unique, 
disclosure would give a competitor specific insight into US’s internal operations – an 
insight US would not have into its competitors’ operations.  That is, disclosure would 
give competitors an advantage.  Consequently, disclosure would likely “cause 
competitive harm,” within the meaning of the Protective Order.  Moreover, in the ALJ’s 
view, this sort of internal information is routinely accorded confidential treatment, for 
litigation purposes, in Commission proceedings.  The Motion is granted with regard to 
this category. 

 
The second category concerns contractor training manuals.  US’s principal 

argument in support of confidentiality is that the materials have been refined over time 
to enhance their effectiveness.  That does not warrant confidential treatment under the 
Protective Order, as construed here.  These documents contain sales approaches and 
verification procedures, which are readily observable by customers and competitors 
when they are implemented in the field.  Further, these materials are presumably 
disclosed to contractors, and US does not establish that its contractors are bound by 
non-disclosure commitments regarding the materials.  Also, CUB points out that some 
of the material is discussed in US’s publicly filed testimony.  The Motion is denied with 
respect to this category (except for the “sales agent commission or incentive programs” 
and “enrollment, commission and compliance” documents to which CUB poses no 
objection to confidentiality (Response at 11-12)). 

 
The third category consists of verification scripts and other customer scripts.  The 

arguments regarding the confidentiality of these materials are similar to those 
associated with the second category of documents, addressed above.  The result 
should be similar, too.  For reasons articulated above, the Motion is denied for this 
category. 

 
The fourth category contains third-party service agreements.  Copies are 

presumably already in the possession of third-parties, which suggests public disclosure.  
However, several have confidentiality provisions (e.g., the Services Agreements with 
ESG and Telga), indicating that the agreements, along with documents associated with 
them, are maintained in the ordinary course of US’s business as proprietary internal 
documents, within the meaning of the Protective Order.  As such, disclosure could 
confer a competitive edge on competitors.  While these documents present a close call, 
the Motion will be granted with regard to all but the Master Service Agreement (stamped 
008-311 to 008-325). US is not a named party to that agreement, and at this stage of 
the case, before evidence has been received, the ALJ cannot determine US’s 
relationship to the contract or the basis for its interest in non-disclosure.  That document 
can remain confidential, however, until evidentiary hearings reveal US’s relationship to 
the agreement.   

 
The fifth category consists of customer cancellation materials.  These 

documents, like the compliance and training materials in the first category above, 
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involve US’s internal information management and policies.  For the same reasons, they 
warrant confidentiality.  The Motion is granted for this category. 

 
The sixth category contains “other documents.”  CUB has withdrawn its objection 

to confidentiality for US’s customer list categorized by zip code and date, with the 
proviso that US withhold objection to the public use of aggregated data in the testimony 
of CUB witness Alexander.  As of the date of this ruling, US has not objected to such 
use.  Therefore, the Motion is granted with respect to the zip code data (stamped 08221 
to 08302), with the understanding that US will not (and, arguably has waived the 
opportunity to) object to CUB’s public presentation of aggregated data. 

 
The other materials in this category are “documents determined to be 

unapproved for marketing.”  As CUB emphasizes, US does not assert that disclosure 
would cause competitive harm.  Logically, a competitor would not derive a competitive 
edge from materials US deemed deficient for marketing purposes.  Furthermore, some 
of the documents are gas bills from other providers, which cannot be proprietary to US.  
Also, CUB notes that one document was already disclosed in a television news story, 
which deprives it of confidentiality under the Protective Order.  The Motion is denied for 
this group of documents.  

 
In sum, the Motion is granted and denied as described above.  
 
 

  


