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CITIZENS UTILITY BOARD’S REPLY IN SUPPORT  
OF ITS MOTION TO COMPEL AND MOTION FOR SANCTIONS 

 
NOW COMES the Citizens Utility Board (“CUB”), through its counsel, Julie L. Soderna, 

pursuant to 83 Illinois Administrative Code Sections 200.190 and the Administrative Law 

Judge’s (“ALJ’s”) December 2, 2008 Ruling, in reply to the Response of Illinois Energy Savings 

Corp. d/b/a U.S. Energy Savings Corp. (“USESC,” “IESC” or the “Company”) to CUB’s 

November 24, 2008 Motion to Compel and Motion for Sanctions (“Response”).  USESC 

responded to both Motions in a single Response and therefore, for the sake of administrative 

efficiency, CUB will file one Reply to both Motions.   

I. Introduction 

In its Response, USESC fails to address, in any substantive way, the arguments presented 

in CUB’s Motion to Compel with regard to specific data requests.  Instead, the Company 

describes a chronology of events that it claims have made it difficult for it to respond to 

outstanding discovery requests within the time allotted under Commission Rules of Practice 

(“Rules”).  USESC suggests that its ability to prepare its defense in this proceeding has been 

hampered by it being required to respond to “close to 300 data requests in a staggered succession 
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that, when combined with motions to compel, objections to confidentiality of thousands of 

documents, direct testimony, rebuttal testimony, and unexpected significant personnel changes in 

Respondent’s legal department, created a situation where Respondent and its outside counsel 

have devoted near constant time and attention to this matter over the last 90 days.”  Response at 

3.  The Company further argues, essentially, that it should not be expected to adhere to the same 

rules as “much larger utilities,” (Response at 5), in terms of discovery response times.  The 

Company’s position ignores its obligations under the Public Utilities Act, the Rules of Practice 

and the ALJ’s prior rulings, as further detailed in CUB’s Motion to Compel and Motion for 

Sanctions.  By seeking and receiving certification to provide gas service in Illinois, the Company 

voluntarily subjected itself to the Commission’s jurisdiction, the law regarding complaints in 

Title 10 of the PUA (see 220 ILCS 5/120(b)), and the Commission Rules of Practice, just as any 

other gas supplier or any utility providing service in Illinois.   

CUB will not burden the ALJ with a list of its own unique burdens as a public interest 

organization with very limited resources, nor an account of the extraordinary amount of 

resources CUB has devoted to litigating this proceeding.  It suffices to say that CUB has 

contemporaneously been involved in numerous complex regulatory proceedings while also 

litigating the instant matter, including reviewing and analyzing thousands of pages of discovery 

produced by USESC, and itself producing thousands of pages of documents in response to 

USESC discovery.  Nonetheless, CUB, as Complainant bearing the burden in this proceeding, 

has diligently and tirelessly pursued the facts directly relevant to the Complaint, which alleges 

that the Company has violated numerous Illinois laws.  In accordance with § 200.410(a) of the 

Commission’s Rules, (83 Ill. Admin. Code § 200.410(a)), CUB has made a serious effort to 

serve its requests in a timely fashion in order to avoid delaying this proceeding.  USESC, 
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however, apparently failed to exercise similar due diligence in responding to these requests until 

very recently.  Response at 41.  Contrary to USESC’s suggestion, no specific information was 

ever provided to CUB on the status of the supplemental responses.2  Thus, USESC’s attempted 

justifications for its unresponsiveness fall on deaf ears. 

Additionally, the fact that USESC just recently provided supplemental responses to some 

of the data requests at issue in the Motion to Compel and Motion for Sanctions does not render 

CUB’s requested remedies moot.  CUB will detail, below, the requests for which it no longer 

seeks compelled responses.  However, the Company has still failed to produce responses to a 

number of the requests argued in the Motion to Compel, and likewise has failed to yet produce 

responses to several of “investigation continues” responses previously provided.  Unlike the 

“totality of the circumstances” described by USESC, (Response at 6), the fact that these 

responses were so late in coming – after CUB’s rebuttal testimony was filed and after numerous 

attempts by CUB to informally resolve the matter – in addition to USESC’s total lack of 

effective communication with CUB counsel, shows an unwarranted disregard for the 

Commission’s Rules.  Given the severity of the allegations against the Company, this type of 

misconduct should not be tolerated. 

II. Argument 

A. USESC’s Response Ignores Many Issues Raised in the Motion to Compel 

USESC’s Response presents no justification for its refusal to answer several key data 

requests (see below), and therefore, USESC’s request for the Commission to deny CUB’s 

                                                 
1 In addition to the Company’s own claim that outside counsel visited the Company’s head office in Ontario on 
November 17-19, 2008, and again on November 30 – December 2, 2008, the pattern of disregard and delay 
displayed by USESC in this proceeding and articulated in the Motion to Compel leads CUB to believe the Company 
has been less than diligent until very recently. 
2 Counsel for CUB does not recall the conversations at the November 5, 2008 status hearing in the same manner as 
the Company purports and did not receive any information regarding supplemental responses on November 10, 
2008, but that is neither here nor there. 



 4

motions should be disregarded.  As CUB’s Motion to Compel demonstrates, the Company has 

engaged in a sort of cat and mouse game in its approach to discovery in this proceeding, where it 

answers some responses vaguely, contradicts itself in other responses, and refuses to answer 

follow-up requests seeking clarification, each of which necessitates additional discovery, 

attorney conferences, and motions to compel.  CUB has nonetheless maintained its end of the 

schedule in the case, filing its rebuttal testimony on time under less than desirable circumstances.  

Despite the Company’s claims that CUB “has not identified a single, specific way in which it 

believes it has been prejudiced in the preparation of its case,” (Response at 4), the prejudice in 

preparing and presenting this rebuttal testimony is plainly evident and was made abundantly 

clear in Ms. Alexander’s own testimony.  Ms. Alexander testified that, in several instances, the 

Company’s failure to respond to discovery requests has impeded her ability to address and/or 

fully evaluate certain issues.  See, e.g., Consumer Groups Ex. 2.0 at 19, 26, 29.   

 The Company’s supplemental responses – at least what have been produced so far – have 

introduced substantial new evidence that Complainants have not had an opportunity to fully 

review or evaluate, but that may necessitate additional testimony to ensure the compilation of a 

complete record in this proceeding.  For example, the material presented in Exhibit 6.32 (referred 

to in the Company’s response to 2.53, 2.54, 2.57 and 4.02(b)(ii)) consists of thousands of pages 

of data regarding contractor misconduct.  Additionally, hundreds more documents were served 

on CUB as of the day before the filing of this Reply, relating to customer allegations of 

fraudulent conduct of sales agents.  This information is obviously integral to the allegations in 

the Complaint and would have been responsive to several prior data requests, some that were 

served in May and June.  See, e.g., Staff DR CSD 2.06; CUB 2.54.  Considering the Company 

has attempted to avoid providing this information by objecting, or providing contradictory 
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responses (see Motion to Compel at 6-8), the delay in providing this responsive information is 

inexcusable.  The Company should not be allowed to “data dump” at this stage of the proceeding 

without repercussion.  CUB must be given time to at least preliminarily review and evaluate the 

data, and conduct additional discovery on it, as will undeniably be necessary.   

The Company indicates a “willingness to allow CUB time and procedural opportunity to 

respond [to the supplemental responses] as needed…”  Response at 6.  While CUB may request 

leave to file supplemental rebuttal testimony regarding the information the Company has served 

in its supplemental responses, it is unreasonable to assume that CUB should now be in the 

position to review, evaluate and present the enormity of this data to the Commission in a 

comprehensible manner, as the Company so kindly suggests.  Id.  The Commission should first 

require USESC to cooperate with CUB in every way to accomplish review of this data in the 

quickest and most efficient manner.  CUB would prefer to maintain the present schedule, as 

modified in USESC’s December 4, 2008 Agreed Motion for Extension of Time, until it has had 

time to evaluate the new discovery responses. 

B. USESC’s Claimed Difficulties Do Not Excuse It From Complying with 
Commission Rules 
 

USESC claims it has experienced “hardship” as a result of “unforeseen personnel 

changes,” (Response at 4), and that this should excuse its delay in responding.  The personnel 

changes USESC refers to are that one of USESC’s employees “became involved in the 

preparation of the case…”  Response at 4.  The implication is that the Company needed 

additional resources to meet its regulatory obligations in this proceeding.  The fact that USESC 

did not deploy these extra resources earlier, when viewed in light of the arguments in CUB’s 

Motion to Compel and Motion for Sanctions, is yet another indication of its deliberate disregard 

of the Commission’s authority.   
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USESC also claims it was “working as diligently as possible.”  Response at 4.  While this 

point is debatable, it is clear the Company was not working hard enough.  For example, the 

Company’s supplemental response to CUB DR 2.43, which seeks to match each version of the 

contractor agreements to the training manual and code of conduct in effect at the time, does 

finally provide the effective dates of these documents.  While this additional information is 

helpful, it comes far too late in the discovery process.  It is difficult to believe that, had the 

Company been working “diligently” all along, it would have taken well over four months to 

provide the effective dates of a couple of training manuals.  Similarly, CUB 2.46 simply requests 

the effective date of a Sales Manual provided in response to previous data requests.  The 

response “investigation continues” again stood for over four months, and only now – after a 

Motion to Compel and Motion for Sanctions were filed – did CUB receive the responsive 

information.  These examples support the requested relief in the Motion for Sanctions and 

undermine the Company’s claimed diligence. 

C. Despite Some Supplemental Responses, the Company Has Failed to Provide 
Responsive Information to Many of CUB’s Outstanding Requests 
 

As indicated in its Response, USESC has provided CUB with supplemental responses to 

some of the requests to which it previously responded “investigation continues” or the like.  As a 

result, CUB no longer requests that the Commission compel USESC to respond to the following 

CUB requests:  2.36, 2.43, 2.46, 2.69, 4.02(b)(i), 4.26, 4.29, 4.30, 4.40, and 4.41.  However, with 

regard to several of the supplemental responses, CUB has not yet received attachments referred 

to in the Company’s narrative response and therefore the requested relief in the Motion to 

Compel stands with regard to these requests.  As of today, CUB has not received the following 

attachment:  Exhibits 6.09 (referred to in the Company’s response to 4.02(b)(ii)).  The day before 

the filing of this Reply, CUB received the following attachments: 2.24, 2.53, 2.70, and 
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4.02(b)(iii).  CUB has not had time to review these documents and therefore cannot conclude 

whether or not they are responsive to the respective requests.  

 The Company did not address in any way CUB’s arguments regarding the following 

discovery requests, to which the Company objected and did not effectively respond, or did not 

supplement an “investigation continues” response: 4.03, 4.05, 4.06, 4.23(e), 4.24(a), and 4.34.  

These requests seek information regarding the corporate structure of the compliance department 

(4.03), USESC’s knowledge of the areas targeted by its sales agents’ door-to-door marketing 

(4.05 and 4.06), the nature and extent of the corporate oversight and management of the Illinois 

sales force (4.24), the termination of former Senior Vice President of Sales, Paul Goddard, from 

the Company (4.34), and the destruction of unapproved marketing materials (4.23(e)).  Rather 

than repeat the basis supporting the request to compel USESC to respond to these requests, CUB 

incorporates herein the arguments presented in its Motion to Compel. 

III. Conclusion 

WHEREFORE, CUB respectfully requests that the ALJ exercise his discretion under 83 

Ill. Admin. Code § 200.370, grant its Motion to Compel and direct USESC to immediately 

respond to the CUB data requests outlined above.  CUB further requests that the Commission 

sanction USESC for its disregard of Commission Rules and the corresponding burden its actions 

have imposed on Complainants in this proceeding.  To that end, CUB requests that USESC be 

prevented from using any of the documents produced after the filing of the Motion to Compel in 

supporting its defense. 

Because of the enormity of the data USESC has produced to CUB in the last week, CUB 

requests additional time to review and evaluate the information before requesting (or notifying 

the ALJ of the intent to file, if the request is granted in the Ruling on this Motion) supplemental 
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rebuttal testimony.  This further assumes, as the Company has indicated to CUB Counsel and in 

its Response, that further supplemental discovery is forthcoming from the Company.  If the ALJ 

grants CUB’s Motion to Compel and directs USESC to provide additional supplemental 

responses, the amount of time CUB would require to advise on the need for supplemental 

rebuttal would be lengthened further, but in any case, CUB requests approximately two weeks 

after receipt of additional data responses to conduct this analysis. 

 
Respectfully submitted, 
 
CITIZENS UTILITY BOARD  

Dated: December 11, 2008 

 
       Julie L. Soderna    
       Director of Litigation  
       CITIZENS UTILITY BOARD 
       309 W. Washington, Ste. 800 
       Chicago, IL  60606 
       (312) 263-4282 x112 
       (312) 263-4329 fax 
       jsoderna@citizensutilityboard.org 
 

 


