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CITIZENS UTILITY BOARD’S RESPONSE TO USESC’S  
MOTION FOR CONFIDENTIALITY PURSUANT TO THE SEPTEMBER 21, 2008, 

PROTECTIVE ORDER 
 

Pursuant to the Section 200.190(e) of the Commission’s Rules of Practice, 83 Ill. Admin. 

Code § 200.190(e), and the procedures outlined in the agreed Protective Order in this 

proceeding, the Citizens Utility Board (“CUB”), by its attorneys, hereby files this Response to 

Illinois Energy Savings Corporation d/b/a U.S. Energy Savings Corp.’s (“USESC,” “IESC,” 

“Respondent,” or the “Company”) Motion for Confidentiality Pursuant to the September 21, 

2008, Protective Order (“Motion”).   

I. INTRODUCTION 
 

On October 31, 2008, in accordance with the procedure outlined in the agreed Protective 

Order, CUB served USESC with its letter of objection to the designation of certain documents 

produced in discovery or included in testimony as confidential or proprietary.  The Agreed 

Protective Order entered in this proceeding provides that the proponent of the confidentially-

designated information must submit a written request for Confidential or Confidential and 

Proprietary Treatment within 7 business days of receipt of a notice of objection, if the parties 
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cannot informally resolve the issues in the objection.  Para. 6.  Although USESC’s Motion was 

required to be filed on November 11, 2008, CUB agreed to extend the period for the filing of the 

Motion until Friday, November 15, 2008 upon request from USESC’s counsel.   

USESC’s Motion fails to meet the high burden under Illinois law to withhold information 

from the public record and therefore much of its request for confidential protection should be 

denied.  This Response will discuss the legal standards for determining what information meets 

the threshold under Illinois law to justify withholding information from the public record and 

apply the law to the particular categories of information for which USESC seeks protection.  The 

Protective Order maintains and the law demands that USESC bears the burden of showing that 

the material should remain secret from the public. 

II. ILLINOIS LAW HAS ESTABLISHED A HIGH BURDEN FOR THE 
DESIGNATION OF CONFIDENTIAL MATERIAL 

 
Illinois law dictates that USESC bears the burden of establishing a compelling interest to 

restrict access to evidence in a proceeding.  In Re the Marriage of Johnson, 232 Ill. App. 3d 1068 

(4th Dist. 1992), citing Shenandoah Publishing House, Inc. v. Fanning (1988), 235 Va. 253, 259, 

368 S.E.2d 253, 256.  Under Illinois law, the party seeking to bar access to evidence in any 

proceeding bears this burden in order to overcome the presumption in favor of public access.  

In Re the Marriage of Johnson, 232 Ill. App. 3d 1068 (4th Dist. 1992) (Emphasis added).  The 

Illinois Appellate Court ruled that, “[w]hen a party seeks to restrict access to judicial records, the 

court must balance those interests supporting access, including the ‘presumption – however 

gauged – in favor of public access to judicial records,’ against those interests asserted for 

restricting access.”  Id., quoting Nixon v. Warner Communications, Inc., 435 U.S. 589, 597 

(1978).  The Supreme Court has recognized a general common law right of access to public 

records and documents.  Nixon at 589.   
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In addition to the state’s desire to keep records open for public review, the Supreme 

Court ruled that the trial court has discretion to determine whether that access should be 

restricted in light of the relevant facts and circumstances of the particular case.  Nixon at 599.  

Illinois Supreme Court Rule 201(c)(1) regarding Protective Orders states that the agency has the 

authority to determine when to designate material as confidential.  Illinois Supreme Court Rule 

201(c)(1).  Many of these documents or information from the documents are included in 

testimony in this proceeding and will be admitted to the record, and thus a determination at this 

stage of the proceeding- rather than waiting until the time of hearing – is a more efficient 

approach of establishing what material will be redacted from the Commission’s public record in 

this case. 

Commission Rules have established a basic framework to determine the threshold 

requirements for the designation of confidential information.  The Rules generally require full 

disclosure of all relevant and material facts, and assembly of a complete public record.  83 Ill. 

Adm. Code 200.250, 200.340, and 200.530; 220 ILCS 5/10-101.  Specifically, when Illinois 

courts have interpreted Illinois law regarding the designation of confidential information, they 

have applied a high threshold to overcome the presumption in favor of public access.  In Re the 

Marriage of Johnson, 232 Ill. App. 3d 1068.  The Commission is authorized to enter orders to 

protect “the confidential, proprietary or trade secret nature of any data, information or studies,” 

(83 Ill. Adm. Code Section 200.430(a)), only when the entity seeking designation demonstrates a 

“compelling interest at risk.”  In Re the Marriage of Johnson, 232 Ill. App. 3d 1068 (emphasis 

added).  The “compelling interest” requirement is critical to this case, considering the severity of 

the allegations in the Complaint.   
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III. IN THE CASS ORDER THE COMMISSION SET A STANDARD FOR 
DETERMINING CONFIDENTIALITY 

The Commission has established a standard for the designation of confidential 

information.  Cass Long Distance Services, Inc. and Cass Telephone Company, Petition for 

emergency relief to protect Petitioner’s Annual Report from disclosure for not less than 5 years 

in order to protect highly proprietary information, Docket No. 98.0060 (March 10, 1999) 

(“Cass”).  In Cass, the Commission adopted the analysis and application of federal Freedom of 

Information Act (“FOIA”) case law.  Id.  The Commission held that, in considering whether 

information should be treated as confidential, the proper focus is not on how the information has 

been treated historically, but on the potential effect that disclosure of the information is likely to 

have.  Id. at 41.  The Commission rejected the argument that the customary characterization of 

the information should dictate its decision to grant proprietary treatment.  Id.   

The Cass Order involved a claim against the Commission, consisting of a request to hold 

an Annual Report in confidence rather than make it publicly available.  Cass did not involve a 

FOIA request.  However, the Commission accepted a relevant analysis based upon state and 

federal FOIA law, and created a standard for the designation of confidential and proprietary 

information.  The Commission adopted an objective standard to determine which information 

deserves proprietary or confidential treatment.  Id. at 42.  

USESC is a competitive alternative gas supplier and is regulated by the Commission and 

thus the Company must align its business activities with the requirements under the PUA.  This 

is part of the regulatory compact.  In the instant case, USESC is seeking proprietary and 

confidential treatment of responses to data requests made by CUB, as well as certain information 

included in testimony, which it considers commercially or financially sensitive.  Therefore, the 

factual predicate of the analysis remains the same as in Cass.   
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FOIA is based upon the policy that the public must be given complete access to 

information "regarding the affairs of government and the official acts and policies of those who 

represent them as public officials and public employees."  5 ILCS 140/1.  As with established 

Illinois case law, in FOIA cases, the burden rests with the agency seeking to avoid disclosure to 

demonstrate that the requested information falls within one of FOIA's narrowly-construed 

exemptions.  Cooper v. Department of the Lottery, 266 Ill.App.3d 1007, 1012 (1994)(the Federal 

Freedom of Information Act (5 U.S.C. § 552) was the model for the Illinois FOIA (see Cooper, 

266 Ill. App. 3d at 1012).  The Cass Order quoted the public policy underlying the Illinois FOIA: 

Pursuant to the fundamental philosophy of the American 
constitutional form of government, it is declared to be the public 
policy of the State of Illinois that all persons are entitled to full and 
complete information regarding the affairs of government and the 
official acts and policies of those who represent them as public 
officials and public employees consistent with the terms of this 
Act. Such access is necessary to enable the people to fulfill their 
duties of discussing public issues fully and freely, making 
informed political judgments and monitoring government to ensure 
that it is being conducted in the public interest. 

 
Cass Order at 4-5, 5 ILCS 140/1.  The exception to public disclosure that was relevant in Cass 

and is relevant here reads: 

(1) The following shall be exempt from inspection and copying: 
(g) Trade secrets and commercial or financial information 
obtained from a person or business where the trade secrets or 
information are proprietary, privileged or confidential, or 
where disclosure of the trade secrets or information may cause 
competitive harm … Nothing contained in this paragraph (g) 
shall be construed to prevent a person or business from 
consenting to disclosure. 

 

Cass Order at 4-5, citing 5 ILCS 140/7(1)(g).  The Illinois legislature declared that the federal 

courts’ interpretation of the federal FOIA proprietary treatment exemption is to be used when 

applying Section 7(1)(g) of the Illinois FOIA.  Cooper at 1014, citing Debates in the Illinois 
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House of Representatives 83rd General Assembly (May 25, 1983) at 184.  Furthermore, the 

Illinois Supreme Court has held that the exemptions to FOIA should be read narrowly.  Bowie v. 

Evanston Community Consol. Sch. Dist., 128 Ill.3d 373, 378 (1989).   

In Cass, the Commission adopted two tests used in federal case law to determine whether 

information falls into the exception under Section 7(1)(g): the impairment test and competitive 

harm test.  Cass Order at 31-37, 41.  The federal cases hold that for information to be considered 

confidential and exempt from disclosure, disclosure must either (1) be likely to impair the public 

body’s ability to obtain necessary information in the future (“impairment test”), or (2) be “likely 

to cause substantial harm to the competitive position of the person from whom the information 

was obtained”  (“competitive harm test”).  Cass Order at 32-37.  The impairment test is easily 

satisfied in the present case.  USESC is regulated by the Commission and must comply with 

certain requirements under the PUA in order to obtain and retain its certificate of service 

authority and to continue to do business in Illinois.   

The Commission also adopted the competitive harm test, which was developed by the 

D.C. District Court in National Parks and Conservation Assoc. v. Morton, 498 F.2d 765, 770 

(1974).  Under the competitive harm test, the party requesting confidentiality may not merely 

note a minor impact on its competitive position – it must show by specific factual or evidentiary 

material that: (1) the entity from which the information was obtained actually faces competition; 

and (2) substantial harm to a competitive position would likely result from disclosure of the 

information.  Using the standards expressed in the Cass Order, USESC must satisfy both prongs 

of this test to justify withholding the designated material from the public record.  Cass Order at 

42.  USESC is clearly a competitive provider of natural gas services and therefore meets the first 

prong of the test. 
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To meet the second prong of this test, USESC must show “by specific factual or 

evidentiary material” that it actually faces competition and that “substantial harm to a 

competitive position would likely result from disclosure of the information…” Cass Order at 13, 

quoting Calhoun v. Lyng, 864 F.2d 34, 36 (5th Cir. 1988); Cooper v. Department of the Lottery, 

266 IllApp.3d 1007 (1994).   The need for specific factual or evidentiary information to support 

an allegation of competitive harm is well-recognized.  Cooper at 1302 (“To meet this burden and 

to assist the court in making its determination, the agency must provide a detailed justification 

for its claim of exemption, addressing the requested documents specifically and in a manner 

allowing for adequate adversary testing.”)  In National Parks and Conservation Assoc. v. Kleppe, 

the D.C. Circuit court stated that “[c]onclusory and generalized allegations are indeed 

unacceptable as a means of sustaining the burden of nondisclosure under the FOIA, since such 

allegations necessarily elude the beneficial scrutiny of adversary proceedings, prevent adequate 

appellate review and generally frustrate the fair assertion of rights under the Act.”  547 F.2d 673, 

(D.C. Cir. 1976).   

Consistent with FOIA, a compelling need to restrict public access may be found if there 

is direct, specific factual evidence that disclosure is likely to cause substantial harm to the 

proponent’s competitive position.  Cass Order at 33.  Furthermore, Illinois and federal FOIA 

laws complement well established Illinois law regarding the treatment of confidential and 

proprietary material.  Section 5/10-101 of the Public Utilities Act states that, “[a]ll evidence 

presented at hearings…shall become a part of the records of the Commission,” and “[a]ll 

proceedings of the Commission and all documents and records in its possession shall be public 

records, except as in this Act otherwise specified.”  220 ILCS 5/10-101.  FOIA law taken 

together with established Illinois law demonstrate that USESC must satisfy a high burden in 
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order to justify its request for confidential treatment. 

IV. USESC FAILS TO MEET ITS BURDEN 

USESC provides little or no evidence to demonstrate the specific confidential, proprietary 

or trade secret nature of the information for which it seeks protection.  To overcome the 

presumption in favor of public access, USESC must demonstrate, with specific, independent, and 

objective evidence – aside from its general claims – that disclosure will result in harm to its 

competitive position.  USESC completely fails to meet this burden. 

In its responses to discovery, USESC marked the bulk of their documents with a 

“confidential” stamp, apparently applying no analysis whatsoever to examine whether the 

documents, in fact, warrant confidential protection.  CUB’s review of these documents, however, 

has revealed that very few, if any, of the documents designated as confidential appear to meet the 

standards under Illinois law to warrant confidential treatment.  CUB agrees that information 

regarding, for example, USESC’s internal, proprietary pricing and financial information, salaries 

and compensation (including the agent commissions), etc. could be deserving of confidential 

treatment.  This type of information is in stark contrast to the internal complaint handling and 

marketing material discussed in USESC’s Motion, which does not contain any sensitive financial 

business information or trade secrets.  In large measure, USESC seeks protection for documents 

that it would rather not be released into the public realm because of the potentially embarrassing 

nature or other negative impact the material could have on its public perception – not for the 

substantial competitive harm it may cause. 

CUB asserts that the information to which USESC seeks confidential treatment will not 

impede USESC’s ability to compete fairly or otherwise impose a business risk if disseminated, is 

not a business roadmap that another company could or would want to follow, or is not deserving 
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of protection because the public needs outweigh the protection.  The following discussion will 

address the specific categories of information for which USESC seeks the confidential 

designation. 

A.  COMPLIANCE AND CUSTOMER SERVICE TRAINING PROCEDURES 
AND MATERIALS 
 

In its Motion, USESC requests that information concerning compliance issues and 

customer service training be shielded from public access because USESC believes that this 

information is “commercially sensitive” and “if a competitor had access to this information it 

would allow them [to] know key components of USESC’s internal compliance, customer 

relations, and legal operations, … or undercut USESC or tailor their operation to achieve unfair 

advantages over USESC that they would not have but for this inside information.”  Motion at 4.  

This type of bald assertion is insufficient to meet its burden that the disclosure of the information 

would cause the Company substantial harm.  USESC cannot show “substantial harm to a 

competitive position,” as required in Cass, because USESC has not shown any specific reason to 

afford confidentiality for these specific documents, much less a demonstration of significant 

competitive harm that would outweigh the presumption in favor of public access. 

For example, regarding the Compliance procedures and policies documents, it is difficult 

for even CUB to discern what the Company’s policies regarding compliance are, let alone a 

competitor.  CUB has conducted significant discovery regarding the Company’s business model 

and has well-documented its trouble in understanding the Company’s policies and procedures.  

See Consumer Group’s Ex. 2.0 at 24; CUB’s November 24, 2008 Motion to Compel at 7.  Thus, 

it is hard to see how this information could provide any sort of cognizable “virtual blue-print” to 

another competitor, as the Company suggests.  Motion at 10. 
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With regard to the documents detailing USESC’s third-party escalations of customer 

complaints, it is difficult to understand how the mere fact that the Company allows certain 

customers out of their contracts more easily than others would aid a competitor in succeeding in 

the Illinois gas market.  The information at issue in these documents shows that certain 

customers who are unhappy with USESC’s product and want to cancel are allowed out of their 

contracts if they are referred from a third-party source such as CUB.  There is nothing 

commercially sensitive about how the Company allows customers to cancel.  If anything, this 

information would help a competitor to lose customers more gracefully – hardly information of a 

commercially sensitive or trade secret nature. 

The customer service manual, the value of which the Company argues is not only in the 

information, but the “compilation of them into usable formats,” (Motion at 4) also fails the 

substantial harm test.  Simply the fact that the Company has revised the materials several times 

and worked hard to compile the information does not, in itself, make the information 

commercially sensitive.  The Commission must balance the possibility of substantial harm to 

USESC’s competitive position against the overwhelming presumption in favor of public access.  

In this case, the materials do not reveal any particularly unique information about the Company.  

The manuals discuss very basic concepts, including the regulatory requirements to which any 

alternative gas supplier is subject, which are readily apparent and publicly available in the Public 

Utilities Act.  Any competitor is subject to the same regulatory compliance regime.   

Additionally, much of the information in these documents relates to the Company’s 

coding of various cancellation scenarios, the existence of which would be no surprise to any 

competitor.  This information does not reveal any specific trade secret nor is it commercially 

sensitive.   
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B. CONTRACTOR TRAINING MATERIALS 
 

USESC generally alleges that “these materials include specific procedures and 

presentations developed by USESC for making sales presentations to customers, including what 

methods are effective and based on past experience and research,” without providing any 

supporting evidence.  Motion at 6.  In fact, USESC provides no specificity or details regarding 

why these materials deserve secrecy.  USESC fails to provide specific evidence of the potential 

harm that could result from this information being in the public realm.  Notwithstanding CUB’s 

position, CUB does not currently seek the de-designation of the documents relating to sales agent 

commissions or incentive programs, but reserves its right to do so in the future, if circumstances 

warrant it. 

With regard to the marketing presentations, it is ironic that the Company seeks to protect 

information regarding the very sales methods that Complainants allege violate the Public 

Utilities Act and other Illinois laws.  In this case, the Company’s problematic and allegedly 

fraudulent sales practices have received wide attention and publicity.  See, e.g., Complaint, 

Exhibit I (transcript of CBS2 February 2008 news story).  Nonetheless, these sales presentations 

explain the terms and conditions of the Company’s product, the public disclosure of which could 

not harm its competitive position.  These materials do not contain any internal information that 

would be harmful to USESC’s competitors because the content of these materials reflect generic 

information about how to conduct door- to-door sales and the “code of conduct.”  These 

materials do not reflect USESC’s profits, sales, customer penetration, or internal financial 

matters. 

Documents concerning the Fixed Price Reservation Code (“FPRC”) relate to the process 

by which a sales contractor confirms a sale.  Information regarding this process was discussed in 
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public testimony filed by USESC.  IESC Ex. 1.0 at 11-13; IESC Ex. 2.0 at 2.  The information is 

general enough in nature that it could not disadvantage USESC, especially in light of the fact that 

the customer has already agreed to purchase the product by the time the verification process 

begins. 

Likewise, information regarding the Company’s “Green Energy Option” is nothing more 

than generalized statements like “the world is getting hotter” and other general comments about 

this optional product, information that the Company explains to the public in its marketing 

presentations.  There is nothing competitively sensitive about this information, and certainly 

nothing that could cause USESC substantial competitive harm. 

With regard to documents pertaining to enrollment, commission and compliance policies 

(e.g. USE 00101-00116), CUB does not seeks the de-designation of these documents at this time.  

However, CUB reserves the right to challenge the confidential designation of these documents in 

the future, if warranted. 

C. VERIFICATION SCRIPTS AND OTHER CUSTOMER SCRIPTS 
 

USESC fails to demonstrate that the disclosure of information regarding the validity of 

the final stage of the contract process, the verification, and other customer scripts would cause 

substantial harm to its competitive position.  Again, USESC has not alleged any compelling 

interest at risk to overcome the presumption in favor of public access.  USESC merely claims 

that “these scripts are internal and unique to USESC and have been developed over many years 

of operation.  They are commercially sensitive and should remain confidential.”  Motion at 7.  

Just stating that the scripts are “commercially sensitive” does not designate them as such.  

USESC has the burden of demonstrating that a compelling interest is at risk.  In Re the Marriage 

of Johnson, 232 Ill. 3 d at 1068.  Here, USESC has provided little or no evidence to demonstrate 
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the specific confidential, proprietary, or trade secret nature of the information for which it seeks 

protection.   

First, as stated above with regard to the FPRC, the verification process is initiated only 

after the customer has agreed to purchase USESC’s product.  Second, the information in the 

documents the Company seeks to withhold from the public record is general in nature, the 

disclosure of which would not cause USESC substantial competitive harm.  The Company 

argues that these materials deserve secrecy, because they are “used in enrolling customers to 

ensure that they understand the terms and conditions of their fixed price natural gas contract.”  

Motion at 6-7.  The terms and conditions of the contracts, however, are already in the public 

realm.  The fact that USESC wants this information to be considered confidential is concerning, 

considering it is in the Company’s own interest for the public – which includes potential and 

existing customers – to be educated and aware of the terms and conditions of the product USESC 

seeks to sell them.  More importantly, however, pursuant to the Public Utilities Act, all 

alternative gas suppliers are required to obtain verifiable authorization before customers are 

switched from another supplier in a manner approved by the Commission.  220 ILCS 5/19-

115(c).1  Thus, there is nothing commercially sensitive about USESC’s verification process. 

Additionally, Ms. Alexander has testified that the Company’s verification process is 

problematic and insufficient and is contributing to customer confusion about USESC’s product 

and is possibly associated with instances of slamming.  CG Ex. 1.0 at 28 and CG Ex. 2.0 at 19.  

Thus, a competitor would hardly be at an advantage by learning of a process that has been 

heavily criticized by CUB and Commission Staff.   If anything, public disclosure of this 

information would inform a competitor of what not to do as an alternative gas supplier operating 

                                                 
1 “An alternative gas supplier shall obtain verifiable authorization from a customer, in a form or manner approved by 
the Commission, before the customer is switched from another supplier.” 
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in Illinois.  Illinois law does not protect information simply because it may be embarrassing if 

publicly disclosed.  The sufficiency and legality of the Company’s verification process is an 

important issue in the case and USESC’s general, conclusory statements about the confidential 

nature of this material fail to justify the need for keeping these documents shielded from the 

public eye. 

D. THIRD PARTY SERVICE AGREEMENTS 
 

USESC claims that the third party service agreements are entitled to confidential 

treatment simply because they are “commercially sensitive” and “the terms of these agreements 

are carefully considered and reviewed within management to achieve efficient productivity.”  

Motion at 7.  This rationale is weak, at best, and wholly fails to satisfy the threshold established 

by Illinois law.  Public disclosure of these documents would not cause competitive harm to 

USESC.  Further, because CUB is not requesting the de-designation of information regarding 

remuneration, such revelations would not put USESC in a significantly disadvantaged position 

with respect to the financially sensitive information in these contracts.  Thus, the Company’s 

concerns in that regard are moot. 

With regard to the service agreements with distributors, these documents very generally 

describe the type of duties the distributors and verification agents are responsible to implement 

for USESC.  The information contained in these documents is very general and consists of the 

most basic functions of any sales manager.  A competitor could not gain an undue advantage by 

gaining access to this information.  Information relating to contractor compliance similarly fails 

the substantial harm test, as further outlined in Section B above.  Finally, the notion that door-to-

door sales agents would be compensated with commission payments and other rewards is hardly 

novel.  The law requires more than a theoretical risk of competitive damage; it requires USESC 
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to show “by specific factual or evidentiary material” that “substantial harm to a competitive 

position would likely result from disclosure of the information…” Cass Order at 13.  USESC 

fails this test with regard to these materials. 

E. CANCELLATION MATERIALS 
 

USESC further seeks to designate information concerning the Company’s cancellation 

practices and policies as confidential, claiming that “these documents include information 

governing relations and transactions between USESC and its customers.  Details governing 

transactions between USESC and customers, actual or proposed, are commercially sensitive and 

should remain confidential.”  Motion at 8.  Public disclosure of this information could not put 

USESC at a competitive disadvantage, because the information pertains to customers who are 

unhappy with USESC’s product and are seeking to cancel service.  The only advantage provided 

a competitor would be that the customer’s dissatisfaction with USESC’s product may drive him 

or her away from USESC to the utility or another competitor.   

More importantly, however, Barbara Alexander testifies that the cancellation matrices are 

internally inconsistent and difficult to reconcile.  The Company’s contradictory and incompatible 

policies regarding customer cancelations has also been a significant issue in discovery in this 

proceeding, as noted in CUB’s pending Motion to Compel.  Motion to Compel at 16.  Thus, if 

CUB counsel and experts cannot discern what the Company’s cancellation policies are, it is 

difficult to imagine how this information could aid a competitor in any way. 

Ms. Alexander further concludes that, based upon a review of documents produced in 

discovery including the cancellation matrices, the Company is discriminatorily applying its 

cancellation policies in an effort to retain customers.  CG Ex. 2.0 at 24.   The allegation relates to 

a violation of USESC’s obligations under the PUA to refrain from denying service to a 
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“customer or group of customers nor establish any differences as to prices, terms, conditions, 

services, products, facilities, or in any other respect whereby such denial or differences are based 

upon race, gender or income.”  220 ILCS 5/19-115(e)(1).  This testimony is publicly available.  

It is doubtful that a competitor would seek to emulate this type of controversial and allegedly 

discriminatory practice, even presuming the competitor could discern the details of the 

Company’s policies in this regard.  Nonetheless, there is no FOIA exception for protecting the 

Company from an adverse public impression.  

Further, USESC claims its materials are commercially sensitive because they train 

personnel to “ensure compliance with state and local ordinances regarding contract formation.”  

Presumably, the same “state and local ordinances” and laws apply to every alternative gas 

supplier.  Therefore, the method of complying with these prescriptions should be transparent to 

the public.  Nonetheless, the revelation of the Company’s procedures for complying with 

applicable laws could not provide a competitor undue advantage, considering all suppliers are on 

equal footing in this regard. 

F. OTHER DOCUMENTS 
 

USESC maintains that allowing public access of information concerning customers 

categorized by zip code would create an “unfair advantage based on disclosure of inside 

information [that] would be severely prejudicial to USESC.”  Provided that the Company does 

not object to the public filing of the exhibits in Ms. Alexander’s testimony that reflects the 

aggregate zip code data, CUB will withdraw its objection to the list of USESC customers 

categorized by zip code (USE 08221-08302).2     

                                                 
2 These exhibits were publicly filed, and USESC did not object, because it was Complainant’s understanding that the 
data presented in aggregated format would not violate any confidentiality concerns. 
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USESC further claims that materials obtained from local offices classified as 

“unapproved for use in marketing” would “improperly reflect and reveal the inner workings and 

self-evaluative determinations of a company which are inherently private.”  Motion at 10.  The 

request to maintain the secrecy of these documents is absurd.  The Company admits these 

“unapproved” documents were found in USESC’s Illinois sales offices, and that they were 

subsequently destroyed.  USESC Response to CUB 2.15, CUB 2.16, CUB 3.08, CUB 3.10 and 

Staff CSD 5.20.  Simply because this information could harm the Company’s reputation is not 

sufficient to demonstrate “substantial harm” to its competitive position.  Nor has the Company 

even attempted to argue that.   

In fact, one document in this series was publicly discussed in the February 2008 CBS2 

new story (a transcript of which is attached to the Complaint as Exhibit I), and is thus already in 

the public realm.  The fact that this information – by the Company’s own admission – is not 

proprietary, does not reflect any commercially or financially sensitive information, and does not 

represent any trade secrets is sufficient basis to remove the confidential designation from these 

documents.   

V. CONCLUSION 
 
 The Commission is authorized to enter orders to protect “the confidential, propriety or 

trade secret nature of any data, information or studies.”  83 Ill. Adm. Code Section 200.430(a).  

The ALJ must strike a balance that respects legitimate interests of businesses in protecting 

commercially sensitive information but also promotes open, public proceedings.  In this case, 

Commission policy and Illinois law favors the development of a comprehensive public record.  

USESC’s Motion fails to satisfy the burden established by Illinois law, is ill supported with only 

generalized and conclusory statements of alleged potential competitive harm resulting from the 
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disclosure of the information, and should therefore be denied as to the documents discussed 

herein.   

Respectfully submitted, 
 
CITIZENS UTILITY BOARD  

Dated: November 25, 2008 

 
       Julie L. Soderna    
       Director of Litigation  
       CITIZENS UTILITY BOARD 
       309 W. Washington, Ste. 800 
       Chicago, IL  60606 
       (312) 263-4282 x112 
       (312) 263-4329 fax 
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