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CITIZENS UTILITY BOARD’S MOTION TO COMPEL  
AND REQUEST FOR LEAVE TO FILE  

SUPPLEMENTAL REBUTTAL TESTIMONY 
 

NOW COMES the Citizens Utility Board (“CUB”), through its counsel, and hereby 

requests, pursuant to 83 Illinois Administrative Code Sections 200.190, 200.370, 200.410(b), and 

200.500(d), that the Administrative Law Judge (“ALJ”) compel Illinois Energy Savings Corp. 

d/b/a U.S. Energy Savings Corp. (“USESC,” “IESC” or the “Company”) to provide the 

information requested by CUB in the following CUB Data Requests: 4.02(b), 4.03, 4.05, 4.06, 

4.23(e), 4.24(a), (b) and (c), 4.26, 4.29, 4.30, 4.34, 4.37, 4.40, and 4.41(c), to which the 

Company has either objected and did not further answer or indicated that it would provide 

responses at some future time and has not yet provided them (see Attachment A, the Company’s 

responses to CUB’s fourth discovery request).  Additionally, CUB requests that the Company be 

compelled to respond to the following data requests in CUB’s second data request, to which the 

Company indicated that it would provide responses at some future time, but failed to provide any 

additional information to date: 2.36, 2.43, 2.46, 2.53, 2.54, 2.57, 2.69, and 2.70.  CUB’s repeated 

good faith attempts to communicate with the Company, in an attempt to informally resolve the 
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dispute in compliance with Section 200.350 of the Commission’s Rules, have been ignored.  

Consequently, CUB requests that the ALJ direct USESC to provide responses to the requests 

identified herein within five days of the issuance of the ALJ’s ruling on the matter, if granted.   

USESC has had a minimum of nine weeks to provide the requested information to CUB’s 

fourth set, and nearly four months to provide information responsive to CUB’s second set.  The 

Company’s unreasonable delay in responding has significantly hampered CUB’s ability to 

prepare its case and has precluded CUB from including potentially critical information in its 

rebuttal testimony.  Therefore, CUB further requests that, if CUB’s Motion to Compel is granted, 

it be given leave to file, and the schedule be altered to accommodate the filing of supplemental 

rebuttal testimony to address any issues in the Company’s additional responses that CUB could 

not raise in its rebuttal testimony due to USESC’s unreasonable delay in responding.  In support 

of this Motion, CUB states the following.  

1. CUB served its fourth data request upon USESC on September 15, 2008, consisting of 40 

questions, many with multiple subparts.  Including subparts, CUB’s fourth request 

includes 80 requests total. 

2. Pursuant to Section 200.410(b) of the Commission’s Rules of Practice (“Rules”), 

USESC’s responses to CUB’s request were due on October 13, 2008.   

3. The Company served its responses to CUB’s fourth set on October 14, 2008, the same 

day it also filed its Revised Motion to Strike CUB’s fourth set of data requests (“Motion 

to Strike”). 

4. Out of a total 80 requests, including all subparts, the Company objected to 11 of the 

requests as being irrelevant, not likely to lead to the discovery of admissible evidence 

and/or overly broad or unduly burdensome, and did not provide any responsive 
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information.  Of those the Company objected to as seeking irrelevant information, CUB 

requests that the ALJ compel responses to 4.02(b), 4.29 and 4.34 because the requested 

data is, in fact, integral to the determinations the Commission must make in this 

proceeding.  Of those the Company objected to as overly broad or unduly burdensome, 

CUB requests the ALJ to compel responses to4.05, 4.06 and 4.24 (a-c), because either the 

objection is either improper, or the request is probative of issues the Company itself 

raised in either its Answer or in testimony. 

5. On October 31, 2008, counsel for CUB sent a detailed e-mail communication to USESC 

counsel indicating CUB’s objections to incomplete or insufficient responses to data 

requests.  See Attachment B to this Motion.  Although counsel for CUB contacted 

USESC counsel several times to discuss the matter, counsel for USESC failed to respond 

in any substantive way to the issues raised in the October 31, 2008 e-mail1. 

I. ILLINOIS LAW FAVORS FULL DISCLOSURE REGARDING ANY MATTER 
RELEVANT TO THE COMPLAINT OR USESC’S DEFENSE 
 

6. Illinois Supreme Court Rules make clear, and Illinois courts have routinely ruled that 

proponents of discovery are awarded wide latitude to probe matters reasonably related to 

the subject matter in the litigation.  See Monier v. Chamberlain, 35 Ill. 2d 351 (1966); 

Yuretich v. Sole, 259 Ill. App. 3d 311, 317 (1994); Illinois Supreme Court Rule 201(b)(1) 

(“a party may obtain by discovery full disclosure regarding any matter relevant to the 

subject matter involved in the pending action, whether it relates to the claim or defense of 

the party seeking disclosure or of any other party, including the existence, description, 

                                                 
1 CUB and USESC discussed the matter briefly and generally at the November 5, 2008 status hearing, and again in a 
phone conversation on November 7, 2008, but no substantive issues were discussed as the Company was unprepared 
to do so.  CUB also left a voicemail message for USESC counsel on Monday, November 10, 2008.  Counsel for 
USESC never responded. 



 4

nature, custody, condition, and location of any documents or tangible things, and the 

identity and location of persons having knowledge of relevant facts.”).   

7. Courts have long held that pretrial discovery is “to be accorded a broad and liberal 

treatment.”  Hickman v. Taylor, 329 U.S. 495, 507 (1947) (“No longer can the time-

honored cry of ‘fishing expedition’ serve to preclude a party from inquiring into the facts 

underlying his opponent’s case.”).  As a general matter, “relevance” for discovery 

purposes is broadly construed, and “information sought need not be admissible at the trial 

if the information sought appears reasonably calculated to lead to the discovery of 

admissible evidence.”  Fed. R. Civ. P. 26(b)(1); see, e.g., Lewis v. ACB Business 

Services, Inc., 135 F.3d 389, 402 (6th Cir. 1998).  Thus, the law makes clear that CUB is 

not strictly limited in its discovery requests to only those issues explicitly raised in the 

Complaint.2  

8. The Public Utilities Act requires that Commission decisions are based “exclusively on the 

record for decision in the case.”  220 ILCS 5/10-103.  The Commission’s explicit policy 

on discovery is to “obtain full disclosure of all relevant and material facts to a 

proceeding.”  83 Ill. Admin. Code § 200.340.  Further, the Commission encourages 

informal, voluntary information exchange through the use of requests for documents and 

information.  Id.  

II. THE ALJ SHOULD EXERCISE HIS DISCRETION AND COMPEL USESC TO 
RESPOND TO THE REQUESTS IDENTIFIED IN THIS MOTION TO ASSIST IN 
THE COMPILATION OF A COMPLETE RECORD 
 

9. The ALJ has discretion under Section 200.370 of the Rules to “issue such rulings as 

justice requires, denying, limiting, conditioning or regulating discovery to prevent 

                                                 
2 As the ALJ noted in his August 22, 2008 Ruling on CUB’s Motion to Compel, “the relevance test for discovery 
purposes is only whether the requested information is reasonably related to the claims asserted.” 
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unreasonable annoyance, expense, disadvantage or oppression.”  83 Ill. Admin. Code Part 

200.370.  The ALJ further has the authority to rule on this motion, under 83 Ill. Admin. 

Code Part 200.500(d).   As set forth below, the information requested in CUB’s fourth set 

is integrally related to the allegations in the Complaint, as well as issues the Company 

itself raised in testimony in defending against the allegations, and thus is required to 

assist CUB in compiling evidence for the record in this proceeding. 

A. Information Regarding the Company’s Own Complaints is Relevant to 
Demonstrate Whether the Company is Complying with the PUA and is 
Integral to the Allegations in the Complaint. 
 

10. CUB data request 4.02 requests information regarding USESC’s compliance database 

and internal compliance department.  This question was prompted by documents 

produced by the Company in response to CUB 1.03, 1.07, 2.45 and 2.46, which identified 

a “Compliance Database” (documents with the Bates numbers USE 029651-029673).  

The documents describe the Compliance Database as “a web-based application that 

incorporates all logged feedback (e.g. allegations of misrepresentation, pressure tactics as 

well as positive feedback) and all investigative notes and responses related to logged 

feedback.”  See Attached Exhibit C (USE 029657).  In responding to CUB 4.02 (a), the 

Company admits that this database contains feedback and responses for USESC’s Illinois 

customers.3   

11. However, the Company then objected to providing information regarding the Compliance 

Database, including the monthly number of complaints from Illinois customers and 

documents relating to the information contained in the database, claiming that “it seeks 

irrelevant information that is not reasonably calculated to lead to the discovery of 
                                                 
3 As to how long the Company has used this database for its Illinois operations (CUB 4.02 (c)), the Company 
responded “[t]here has been a system in place for the compliance/CCR department since USESC commenced 
operations in Illinois, but the system has been modified over time and is not static.” 
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admissible evidence because not all contacts or complaints involve the types of 

misconduct alleged in the Complaint.”   

12. First, the fact that such database may contain complaints not specifically related to 

allegations within CUB’s complaint does not excuse the failure to produce any 

complaints.  USESC’s response confuses requests for information with the admission of 

evidence in this record.  As stated above, the law is clear that discovery should be 

afforded broad and liberal treatment.  Hickman, 329 U.S. at 507  Indeed, in response to 

the Company’s request for production of all CUB’s complaints relating to USESC for the 

requisite time period, CUB produced each and every one of the approximately 1,595 

complaints, whether or not they related to the allegations in the Complaint.  Notably, the 

Company did not object to the request as unduly burdensome, nor could it (USESC need 

not “sort” its complaints, as the request seeks all documents relating to the Compliance 

database).  USESC simply argues that because one complaint may be unrelated to the 

allegations in the Complaint, it need not provide any complaints.  This is not a proper 

basis to refuse to provide any responsive information to a clearly relevant request. 

13. Second, in response to a previous Staff data request (CSD 2.06) asking for the number of 

complaints USESC received directly from customers through written notice, phone calls 

or e-mail, the Company responded with the following statement: “USESC does not log 

customer contacts by category.  USESC does not know of any reasonable method to 

obtain this information.”  The documents identifying the Compliance Database indicate 

otherwise: as shown in Attachment C to this Motion, the Compliance Database includes a 

field entitled “Allegation Detail.”  The testimony of Ms. Findley, USESC’s Manager of 

Corporate and Consumer Relations, corroborates this in stating that the Company 
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“maintains a record of allegations brought to our attention…”  IESC Ex. 2.0 at 4, LL. 83-

84.  Ms. Findley declines to make any mention, however, of the Compliance Database 

referenced in the documents in Attachment C.  Further, the “Module Introduction & 

Departmental Overview” document (USE 029653) states that the “intent of the 

module”…is to…” assist in differentiating between valid complaints…and situations of 

consumer misunderstanding or buyers remorse.”   

14. The Company’s statements in testimony and discovery are clearly contradictory – on the 

one hand USESC responds that it does not log complaints and on the other it admits to 

maintaining a comprehensive Compliance Database where customer feedback is 

apparently electronically recorded.  The information sought in CUB 4.02 is therefore 

relevant to clarify the Company’s prior data responses and testimony regarding its 

handling of customer complaints. 

15. Specifically with regard to 4.02(b)(ii), CUB’s request for documents regarding the 

information contained in the database, the Company objects on the grounds that it is 

“overly burdensome and not reasonably calculated to lead to the discovery of admissible 

evidence because it would require Respondent to review all data in order to compile the 

particular information relating to a type of misconduct alleged in the Complaint.”   

16. CUB’s case is largely substantiated by the numerous complaints received by CUB that 

describe conduct by USESC’s sales agents that is arguably improper if not unlawful.  The 

fact that it appears USESC does, in fact, track customer feedback in its own database is 

directly relevant to show that the Company knew or should have known about allegations 

of improper or unlawful conduct of its sales agents, conduct that violates USESC’s own 

internal Code of Conduct and Illinois law.  Thus, whether the Company systematically 
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records customer feedback and the records associated with this practice are both relevant 

and highly probative to demonstrate whether USESC was aware of a pattern of 

potentially unlawful conduct.  Evidence from the Company’s Compliance Database 

would be admissible to show that USESC lacks managerial control over its sales force 

and its handling of complaints, all of which relate to an alternative gas supplier’s 

obligations under the PUA (see 220 ILCS 19/110-115), and the allegations in the 

Complaint that the Company is in violation of these obligations (Complaint at para. 25).   

17. Additionally, as the ALJ noted in his June 19, 2008 discovery ruling with respect to 

USESC’s request for additional time to respond to discovery, it is a “virtual certainty” 

that the balancing act between the cost of responding to discovery and the effect on the 

discovery proponent “will impose costs, inconveniences and frustrations that a litigant 

would rather not bear.”  Thus, the fact that USESC may be forced to review numerous 

documents to respond to the request does not excuse it from responding. 

18. USESC also refuses to provide the information regarding its Internal Compliance 

Department requested in CUB 4.03, objecting “to the extent it suggests that the requested 

information is not set forth in the referenced document,” and directing CUB to the 

testimony of Gord Potter (stating, among other things, that “USESC uses a multi-faceted 

and multi-departmental approach to resolving any concerns that may be raised.”).  The 

organizational chart for the “Compliance Department,” Attachment C, USE 029654, 

shows Gord Potter as the leader of this department.  But the Company fails to respond to 

the questions in CUB 4.03 that seek to clarify the details about this department; details 

sorely lacking in Mr. Potter’s own testimony.  CUB 4.03 requests the following: “Please 

identify the corporate entity within which the Compliance Department is located, the 
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location of this organization, the directors, supervisors or managers of the Compliance 

department and their office location, and the relationship of this Compliance Department 

to USESC.”   

19. Evidence relating to USESC’s own internal policies and procedures with regard to 

compliance, Gord Potter’s role within the Compliance Department (USESC’s Senior 

Vice President of Regulatory Affairs), and the relationship of this department to the 

corporate structure is clearly relevant and discoverable, particularly with respect to the 

degree of management oversight of conduct of USESC’s sales agents in Illinois.   

20. In its response to 4.02(b)(iii), which requests key words or other categories used to track 

information in the Compliance Database, USESC refers CUB back to Staff Request CSD 

No. 2.23, which state that “there is no specific procedure applicable to all complaints and 

each individual uses their discretion in handling complaints,” and Staff Request CSD 

Nos. 2.26-2.29,which states that “depending on the nature and source of the allegation, 

the allegation may be logged as requiring follow up from the CCR department.”  The 

response to 4.02(b)(iii), is vague, contradicts the evidence of the “Compliance Database” 

discussed above and further supports the need to compel USESC to respond to 4.02(b) (i) 

and (ii) to clarify the Company’s policies relating to tracking and monitoring customer 

complaints. 

B. USESC Should Be Compelled to Provide Information Relating to Its 
Knowledge of the Areas Targeted by Its Sales Agents for Door-to-Door 
Marketing Activities. 

 
21. CUB 4.05 and 4.06 each request information regarding USESC’s communication with 

Illinois utilities regarding where its sales agents market before the marketing actually 

occurs.  USESC objects to these data requests on the grounds that they are unduly 
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burdensome and irrelevant “because the requested information has no perceivable 

connection to the allegations in the Complaint.”  

22. First, regarding the unduly burdensome objection, CUB 4.05 merely calls for a yes or no 

response.  While it is possible that a yes or no question could entail significant fact 

gathering and potentially be burdensome in nature, as noted by the ALJ at the last status 

hearing, in this case the question truly is quite simple.  Either the Company discusses 

marketing plans with the utility or it does not.  Presumably, there are only a handful of 

individuals who possess this information, and thus it is hard to imagine how the fact-

finding process could be more difficult than making a few phone calls.  Nonetheless, 

USESC has failed to describe the nature of the “burdensome” tasks that would be 

required to obtain the answer sought by CUB’s discovery question. 

23. CUB 4.06 calls for narrative responses relating to certain communications between 

USESC and other Illinois utilities as well as one request for supporting documents.  

While it is possible that the response could potentially impose some burden on the 

Company, its objection is improper because the information would support a specific 

defense.  As the ALJ noted in his June 19, 2008 discovery ruling: 

It is one thing to argue that a request for carefully synthesized 
historical data, presented in categories that US does not typically 
aggregate, necessitates extraordinary effort over a period greater 
than four weeks. It is another to make the same claim with regard 
to a request for documents that support a specific affirmative 
defense (a defense that US would presumably not have interposed 
without first marshaling its own supporting evidence, documentary 
or otherwise).  
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In this case, the Company denies that it targets its door-to-door marketing efforts to non-

English speakers and senior citizens in its Answer (para. 20) and in testimony4, but yet 

refuses to provide evidence supporting its denial, particularly when CUB’s own evidence 

demonstrates that such targeted marketing is likely to be occurring.  CG Ex. 2.0 at 15, 

and CG Ex. 2.2 (Barbara Alexander’s Rebuttal Testimony).  The “unduly burdensome” 

objection therefore flies in the face of the ALJ’s June 19, 2008 discovery ruling.  Further, 

CUB 4.05 and 4.06 each only cover a specific and limited period of time: 4.06(c) seeks 

documents relating to these communications with utilities regarding where the 

Company’s sales agents market and is narrowly tailored to communications since January 

1, 2007.  This limitation significantly detracts from any claim of the burdensome nature 

of the request.   

24. Second, as to the relevance of CUB 4.05 and 4.06, the requests probe the discrepancy 

between the Company’s inconsistent and incompatible statements regarding its 

knowledge of where its sales agents will market before the fact.  This issue goes directly 

to whether the Company unlawfully targets areas with high populations of low-income, 

seniors and/or non-English speakers (para. 20 of the Complaint).  For example, in 

response to CSD 5.03, USESC responds that “crew coordinators coordinate the 

contractors, including assisting newer contractors with questions they may have, 

organizing areas in which to market, etc.”5  (emphasis added).  This obviously alludes 

to the fact that USESC is aware or should be aware of where contractors are marketing 

before they are sent out.  In contrast, USESC witness Hames claims that “[w]e do not tell 

contractors where to market.  We tell the contractors that they are free to market 
                                                 
4 IESC Ex. 3.0 at 9.  IESC Ex. 4.0 at 5-6.   
5 Mr. Steven Hames similarly testifies that “contractors, in conjunction with crew coordinators, decide where to 
market and to whom to market.”  IESC Ex. 4.0 at 6, LL. 114-115. 
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wherever they choose, subject to license restrictions and the do not solicit lists.”  IESC 

Ex. 4.0 at 5, LL. 97-98.  USESC’s contradictory answers require clarification and 

explanation.  CUB’s requests seek to clarify USESC’s inconsistent and incompatible 

statements in this regard.   

25. Furthermore, although not alleged in the Complaint, the evidence uncovered in the course 

of discovery has also revealed that the Company targets low-income areas.  See 

Consumer Group’s Exhibit 2.0 at 15, and Exhibit 2.2.  CUB’s request attempts to clarify 

and probe the extent of the Company’s knowledge of its targeted marketing.  The 

evidence presented by CUB suggests that the Company discriminatorily offers its product 

in violation of the PUA requirement that it “not establish any differences as to prices, 

terms, conditions, products, facilities, or in any other respect, whereby such denial or 

difference is based upon race, gender or income.”  220 ILCS 5/19-115(e)(1).  

26. The requests are also vitally connected to the allegation in the Complaint that the 

Company lacks managerial control over its sales force, since USESC is presumably 

responsible for the actions of its agents.  Complaint at 25(a-d).  Nonetheless, even if 

evidence of USESC’s knowledge of where its contractors market was not directly or 

intrinsically relevant to core issues in the Complaint, that evidence would be discoverable 

at this point, considering the contradictory information outlined above.  Essentially, the 

Company’s own testimony and discovery responses opened the door to this question.  

Once the vessel of discovery is open, it should not be forced shut unilaterally. 

C. USESC Should Be Compelled to Substantiate Its Claims With Respect to Its 
Canadian Owners’ Oversight and Management of its Illinois Affiliate. 

 
27. In data request 4.24, CUB seeks information regarding field visits made by IESC 

employees.  This request was prompted by a prior data response to Staff CSD 4.02, which 
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stated that “IESC and affiliate employees and contractors have accompanied contractors 

‘in the field’ for a variety of purposes.”6  Mr. Hames similarly testifies that “[f]rom time 

to time, our contractors will go into the field with a head office person to show them how 

we market so they have a good sense of what in fact goes on at the door.”  IESC Ex. 4.0 

at 8, LL. 167-169.  Again, USESC objects to the production of documents or the answers 

sought by these requests on the grounds that it is “unduly burdensome because 

Respondent does not maintain the requested data.”   

28. Mr. Nicholson similarly testifies that USESC and ESMC “visit the office here personally 

from time to time and give training presentations.”  Whether or not the visits referenced 

by Mr. Nicholson are the same “field visits” referenced in the Company’s response to 

Staff request CSD 4.02, information regarding these visits, including dates of the visits, 

the names of individuals conducting the visits and any supporting documents, is clearly 

relevant to clarify the Company’s own testimony and prior discovery responses. 

29. The relevance of these requests to this litigation is readily apparent.  USESC’s policies 

concerning field visits relate to how contractors are trained which, in turn, relates to how 

consumers are solicited, all of which are central to CUB’s allegations that USESC 

violates the PUA (para. 25), the Illinois Consumer Fraud and Deceptive Business 

Practices Act (para. 28), the Illinois Deceptive Trade Practices Act (para. 30), and the 

Supplier Standards of Conduct (para. 34).  Indeed, evidence relating to field visits by 

IESC employees relates directly and powerfully to CUB’s claims about USESC’s alleged 

fraudulent marketing practices.  Similarly, evidence regarding field visits is also relevant 

to establishing the extent of managerial control exercised by USESC and its Canadian 

                                                 
6 This request was a follow up to a previous USESC response (to CSD 1.06) that stated “USESC does not monitor 
performance by attending at doors with contractors…” 
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owners over its sales agents.  Thus, the Company should be required to support its own 

testimony regarding visits from USESC management to Illinois sales offices. 

30. CUB 4.24 seeks to clarify the Company’s claims that it does, in fact, accompany 

contractors in the field.  In response to CUB’s sixth data request, which was served to 

CUB on Friday, November 21, 2008, the Company responded to yet another request for 

information about “field visits” – this time in reference to Mr. Hames’ testimony – with 

the following statement: “Mr. Hames is unsure of exact dates, and investigation 

continues, but he recalls that Paul Goddard accompanied contractors in early 2008 and 

that Tim Lang and Tim Tattersall did so in 2007.”  It is not clear why the Company 

responded to this request without objecting, yet objected to a similar request in CUB 

4.24.  Nonetheless, CUB maintains its request that the Commission compel USESC to 

provide any additional information that is available with regard to these visits. 

D. Information Regarding USESC’s Potentially Discriminatory Application of 
Its Retention Initiatives is Relevant to Establish USESC’s Compliance with 
the PUA. 

 
31. CUB 4.29 requests information regarding USESC’s retention initiatives.  The request was 

prompted by USESC’s response to CUB 3.19, which shows that USESC customer 

service representatives are trained to offer a lower price to customers who call seeking to 

cancel their agreement.  USESC bases its irrelevance claims on the argument that there is 

no perceivable connection to the allegations in the Complaint.  However, in response to a 

previous data request inquiring about the Company’s “retention initiatives,” (CUB 2.36), 

USESC stated “Retention initiatives mean tools used by customer service representatives 

to retain customers.  Investigation continues.”7   

                                                 
7 In the instant Motion, CUB also seeks responses to CUB 2.36.  See paragraphs 34-35 below. 
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32. Contrary to USESC’s assertion, the subject matter underlying the requested discovery 

requests is far from extraneous.  Indeed, it is directly related to one of the core issues in 

CUB’s Complaint that USESC failed to exercise managerial control of its workforce and 

USESC failed to disclose in plain language the conditions of the products being offered 

and sold to the consumer.  Complaint at 25(a) and (d).  The discovery conducted to date 

suggests that USESC discriminatorily applies its cancelation terms and otherwise 

modifies the terms of the contract in an effort to “retain” customers in violation of 220 

ILCS 5/19-115(e)(1).  See Consumer Group’s Ex. 2.0 at 23 at LL. 465.  This evidence 

relates to allegations of slamming and cramming, because customers may be misled on 

their rights or made to believe that they cannot cancel without penalty while the 

Company has no intention of levying that penalty.  See Complaint at 25(b). 

E. USESC Should Be Compelled to Provide Information Regarding the 
Termination of Paul Goddard  

 
33. In CUB request 4.34, CUB requests information regarding the termination of USESC 

employee Paul Goddard, which USESC objects to as irrelevant to the allegations in the 

Complaint.  USESC responded to Staff CSD 5.19 and CUB 3.08(b) that Mr. Goddard 

visited all of the sales offices on one occasion in February 2008, and found unapproved, 

“non-USESC documents in all or virtually all of the offices.”  When asked by Staff if any 

disciplinary action was taken as a result of this discovery, the Company responded that 

“no disciplinary action was taken…Mr. Goddard determined that no consequences were 

warranted.”  USESC Response to CSD 5.20.   

34. Since this was the only visit by USESC management specifically identified in any of 

USESC’s discovery responses or testimony, CUB should be provided latitude to further 

probe what circumstances surrounded Mr. Goddard’s termination from the Company.  As 
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the ALJ duly noted at the November 6, 2008 status hearing, once discovery is opened, the 

scope of the proceeding naturally expands to accommodate the disclosure of new 

information, as well as Respondent’s defenses.  Furthermore, the notion that discovery 

should be limited to only those matters determined to be admissible into evidence is 

incorrect, as outlined above.  Given USESC’s vigorous denial of CUB’s allegations, such 

evidence is particularly relevant.  

III. THE RESPONSE “INVESTIGATION CONTINUES” CANNOT STAND 

35. USESC should be compelled to provide further responses to requests it answered with 

“investigation continues” and did not further respond.  In fact, several of the questions to 

which the Company responded “investigation continues” do not require any sort of data 

manipulation or document production whatsoever.  For example, CUB 2.46 requests the 

date of one of the Sales Manuals produced in discovery.  CUB 4.30 asks for an 

explanation of the meaning of the statement “Residential Customer signed in or after Dec 

2006 no exit fees will apply,” which appears on one of the Company “Cancellation 

Matrices” and was produced as discovery Exhibit 3.19.  CUB 4.40 requests USESC to 

identify the individual who prepared the Table in the Company’s discovery Exhibit 3.20. 

36. Of those requests that may require some data manipulation or document production, the 

Company has had 4 months to respond to those in CUB’s second request and nine weeks 

to respond to the requests in CUB’s fourth set, exceeding the time allowed under 

Commission Rules by one month for the fourth set and three months for the second set.   

37. There can be no justification for such an extended grace period for the Company to 

respond.  For example, CUB 2.53 inquires about a document entitled “CCR Investigation 

Process” and requests the number of instances in which a “consequence” has occurred in 
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Illinois in 2007 and 2008 to date.  If the Company either does not know or has not 

performed the analysis, it should have communicated that to CUB long ago.  If the 

Company, in fact, intended to compile the requested data, it should be compelled to do so 

immediately, in accordance with the ALJ’s June 19, 2008 discovery ruling stating that the 

Company will not be “allotted more than four weeks to answer any subsequent data 

manipulation DRs propounded by other parties.” 

IV. THE NUMBER OF REQUESTS IN CUB’S FOURTH SET IS REASONABLE 
AND REQUIRED TO CLARIFY THE COMPANY’S OWN INCONSISTENT 
STATEMENTS AND PRIOR UNRESPONSIVE ANSWERS 

 
38. Section 200.360 of the Commission rules states that “in addition to depositions, and 

subject to the provisions of this part, any party may utilize written interrogatories to other 

parties, requests for discovery or inspection of documents or property and other discovery 

tools commonly utilized in civil actions in the Circuit Courts of the State of Illinois in the 

manner contemplated by the Code of Civil Procedure [735 ILCS 5] and the Rules of the 

Supreme Court of Illinois [S. Ct. Rules].” 

39. Illinois Supreme Court Rule 213(c) imposes a limit of 30 interrogatories on a party, 

“except upon agreement of the parties or leave of court granted upon a showing of good 

cause.”  In discussing this rule, the Illinois Appellate Court stated that “[t]he purpose of 

the discovery rules requiring timely disclosure of expert witnesses and their opinions is to 

avoid surprise and to discourage tactical gamesmanship.  See Warrender v. Millsop, 304 

Ill. App. 3d 260, 269 (1999). 

40. The Commission has not made a practice of applying Rule 213(c) to Commission 

proceedings.  Generally, this is because regulatory proceedings are very technical, fact-

intensive proceedings, with statutory deadlines that require expeditious resolution.  
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Further, unlike civil court proceedings, where witnesses are often deposed, the 

Commission’s Rules explicitly discourage the use of depositions.  83 Ill. Admin. Code § 

200.340.   

41. Because depositions are so rare in Commission proceedings and expert witnesses pre-file 

testimony, questions that would be asked in depositions in a civil judicial matter take the 

form of data requests in Commission cases.  As a result, the Commission has been loath 

to restrict discovery in fact-intensive cases like this one.  Most recently, in the last 

Commonwealth Edison Company (“ComEd”) rate case (ICC Docket No. 07-0566), the 

Commission declined to adopt ComEd’s proposed limitation of 250 data requests per 

party.8 

42. Illinois Supreme Court Rule 214 places no restriction on requests for document 

production.  Of the 80 total requests (including subparts) in CUB’s fourth set, 19 of them 

are requests for production of documents.  Of the requests CUB moves the ALJ to 

compel responses, 5 are requests for the production of documents. 

43. The Illinois Appellate Court ruled that “[d]iscovery is not a tactical game; rather, it is 

intended to be a mechanism for the ascertainment of truth, for the purpose of promoting 

either a fair settlement or a fair trial.”  Ostendorf v. International Harvester Co., 89 Ill. 2d 

273, 282, 433 N.E.2d 253, 257 (1982).  As is clear from the law and the facts presented 

above, the discovery requests to which CUB seeks responses are germane to the 

allegations in the Complaint and are largely aimed at clarifying the Company’s 

contradictory responses and testimony in accordance with the Commission’s preference 

                                                 
8 See Ruling Establishing Case Management Plan and Schedule, ICC Docket No. 07-0566.  Although the ALJ’s 
Case Management Order Ruling did not set forth the specific reasons for adopting the final case management order, 
the approved order did not include ComEd’s requested limitation on discovery requests submitted by each party in 
the proceeding. 
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for “full disclosure of all relevant and material facts to a proceeding.”  83 Ill. Admin. 

Code § 200.340.  In fact, many of the requests identified above address subject matter 

that has been repeatedly asked, but has resulted in either refusal to answer, promises of 

future responses which have not yet been served, or incomplete and unresponsive 

answers.  Thus, the mere fact that CUB has propounded requests in excess of the number 

allowed under Supreme Court Rule 213(c) should not weigh against CUB in the 

disposition of this Motion. 

 

CONCLUSION 

WHEREFORE, CUB respectfully requests that the ALJ grant this Motion and compel 

USESC to immediately respond to the following CUB data requests: 2.36, 2.43, 2.46, 2.53, 2.54, 

2.57, 2.69, 2.70, 4.02(b), 4.03, 4.05, 4.06, 4.23(e), 4.24(a), (b) and (c), 4.26, 4.29, 4.30, 4.34, 

4.37, 4.40, and 4.41(c).  As demonstrated above, USESC cannot be allowed to escape the 

obligation to produce discovery that is relevant to the claims of this Complaint and the testimony 

of its own witnesses.  If the ALJ grants CUB’s Motion to Compel, CUB further requests leave to 

file supplemental rebuttal testimony, so that the information provided by USESC in its additional 

responses can be included in the record in this proceeding.  Within five business days of receipt 

of the additional responses, CUB shall notify the ALJ and the parties of our intent to file any 

supplemental rebuttal testimony, in order to facilitate efficient disposition of this proceeding. 
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