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CITIZENS UTILITY BOARD’S MOTION FOR SANCTIONS  

AGAINST USESC 
 

NOW COMES the Citizens Utility Board (“CUB”), through its counsel, Julie L. Soderna, 

and hereby requests, pursuant to Section 10-101 of the Public Utilities Act (“PUA”) and Sections 

200.190 and 200.420 of the Commission Rules of Practice (“Commission Rules”), 220 ILCS 

5/10-101; 83 Ill. Admin. Code § 200.190 and § 200.420, to sanction Respondent, Illinois Energy 

Savings Corp. d/b/a U.S. Energy Savings Corp. (“USESC,” “IESC” or the “Company”) for failing 

to provide responsive information to numerous CUB data requests, in violation of Commission 

Rules and prior Rulings by the Administrative Law Judge (“ALJ”).  In support of this request, 

CUB states as follows: 

1. Under Section 200.360 (c) of the Commission’s Rules of Practice, 83 Ill. Adm. Code 

200.360(c), written discovery requests must be utilized “in the manner contemplated by” 

the Illinois Code of Civil Procedure and the Rules of the Supreme Court of Illinois.  

Supreme Court Rule 201(b)(1) authorizes discovery of “any matter relevant to the subject 
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matter involved in the pending action, whether it relates to the claim or defense of the 

party seeking disclosure or of any other party.” 

2. Both Commission Rule 200.340 and Supreme Court. Rule 201(b)(1) require full 

disclosure of all relevant material.   

3. Section 200.410 of the Commission Rules requires that all responses to data requests 

“shall be served within 28 days after the service of the request, unless the period is 

shortened or lengthened by the Hearing Examiner or by agreement of the parties.” 

4. On June 19, 2008, the ALJ granted in part and denied in part USESC’s Motion for 

Extension of Time to Respond to Data Requests by ICC Staff and CUB/Citizen 

Action/AARP (“USESC’s Motion for Extension”), ruling that  

With regard to those DRs that apparently require a greater degree 
of historical data analysis, aggregation and manipulation 
(collectively summarized for this Ruling as ‘data manipulation 
DRs’), US’s general assertions are sufficient to warrant a one-time 
extension of time for responses...US should not infer from this 
Ruling, however, that additional time, after July 1, will also be 
granted, or that it will be allotted more than four weeks to answer 
any subsequent data manipulation DRs propounded by other 
parties.  To the contrary, US should deploy the additional 
resources needed to meet the four-week requirement.  
 

Emphasis added. 
 

5. Section 200.430 of the Commission’s Rules provides for sanctions against a party who 

fails to comply with a discovery order:  

If a person fails to comply with a subpoena or a discovery order or 
refuses to attend or be sworn at a hearing or deposition, the 
Hearing Examiner may suspend further proceedings until 
compliance is obtained, or if the person who fails to comply is a 
party to the proceeding or an officer, agent or employee of a party, 
the Hearing Examiner may strike all or any part of the pleadings of 
such party, or refuse to allow the party to support designated 
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claims or defenses, or take such further action as may be 
appropriate under the circumstances and as provided by law.  

 
Similarly, Supreme Ct. R. 219 (c) provides for penalties for failure to comply with 

discovery rules.  Sup. Ct. R. 219 (c)(vii).   

6. The Illinois Supreme Court has long recognized the importance of honest discovery in the 

judicial process.  Abuse of the discovery process is subject to sanctions under Sup. Ct. R. 

219, to which the Illinois Supreme Court stated the following: 

Discovery is not a tactical game, and Rule 219(c) (73 Ill.2d. R. 
219(c)) provides remedies against unreasonable opponent. 
Discovery is intended as, and should be a cooperative undertaking 
by counsel and the parties, conducted largely without court 
intervention, for the purpose of ascertaining the merits of the case 
and thus promoting either a fair settlement or a fair trial.  

 
Williams v. A.E. Staley Manufacturing Co. 83 Ill. 2d 559, 566 (1981). 

 
7. The Illinois Supreme Court recognizes that the penalty for discovery abuses must meet the 

severity of the violation.  “Our discovery procedures are meaningless unless a violation 

entails a penalty proportionate to the gravity of the violation.” Buehler v. Whalen, 70 Ill. 

2d 51, 67, 374 N.E.2d 460 (1977).  “Unless there are swift and sure sanctions for 

unreasonable refusals to comply with the discovery rules, many litigants will fail to fully 

and accurately comply with these provisions.”  Campen v. Executive Hotel, Inc., 105 Ill. 

App. 3d 576, 588 (1st. Dist. 1982). 

8. Protecting the sanctity of the discovery process is just as important, if not more so, in this 

case in light of the fact that issues relating to USESC’s obligations under the Public 

Utilities Act are exclusively within the jurisdiction of the Commission.  Moreover, CUB 

must use the discovery process to ascertain facts that generally are in the exclusive control 

of the Company.   
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9. There can be no question that USESC’s method of responding to myriad CUB data 

requests with the phrase “investigation continues,” failing to provide any additional 

response for up to four months, and completely ignoring counsel’s attempt to informally 

resolve the matter, has unjustly impeded CUB’s ability to prepare its case for trial.  

Further, the Company’s discovery tactics violate the ALJ’s prior discovery ruling, 

directing it to respond to all future data requests within 28 days. 

10. As detailed in CUB’ Motion to Compel and Request to File Supplemental Rebuttal 

Testimony (“Motion to Compel”), filed simultaneously with the instant Motion for 

Sanctions, USESC has unreasonably delayed CUB’s ability to prepare its case by not 

responding to a number of CUB’s data requests in the time allowed under the rules.  Since 

CUB’s requests were filed, USESC has had a minimum of nine weeks to provide the 

requested information to CUB’s fourth set, and nearly four months to provide information 

responsive to CUB’s second set.  The Company’s delay in providing responsive 

information, and instead answering “investigation continues,” has significantly hampered 

CUB’s ability to prepare its case and has precluded CUB from including potentially 

critical information in its rebuttal testimony. 

11. The Company has ignored several attempts by CUB to contact USESC counsel regarding 

the outstanding discovery responses. 

12. In accordance with 83 Ill. Admin. Code § 200.430, whether or not the ALJ grants CUB’s 

Motion to Compel, CUB requests that USESC be restricted from supporting any claims or 

defenses relating to information it has failed to produce in response to the following CUB 

data requests:  2.36, 2.43, 2.46, 2.53, 2.54, 2.57, 2.69, 2.70, 4.23(e), 4.26, 4.30, 4.37, 4.40, 

and 4.41(c).   
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WHEREFORE, CUB requests the ALJ sanction USESC by preventing USESC from 

supporting any claims or defenses relating to information it has so far failed to produce the 

above-mentioned data requests. 

Respectfully submitted, 
 
CITIZENS UTILITY BOARD  

Dated: November 24, 2008 

 
       Julie L. Soderna    
       Director of Litigation  
       CITIZENS UTILITY BOARD 
       309 W. Washington, Ste. 800 
       Chicago, IL  60606 
       (312) 263-4282 x112 

(312) 263-4329 fax 
jsoderna@citizensutilityboard.org 


