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STATE OF ILLINOIS
ILLINOIS COMMERCE COMMISSION

ILLINOIS POWER AGENCY

Petition for Approval of Initial
Procurement Plan

:
:
:
:

Docket No. 08-0519

STAFF OF THE ILLINOIS COMMERCE COMMISSION VERIFIED
REPLY TO CERTAIN RESPONSES TO OBJECTIONS TO

PROCUREMENT PLAN

Staff of the Illinois Commerce Commission (“Staff”), by and through its counsel,

respectfully submits this reply to certain responses to procurement plan objections

pursuant to the November 17, 2008, Notice of Administrative Law Judge’s Procedural

Ruling (“November 17 ALJ Procedural Ruling”).

I. INTRODUCTION AND BACKGROUND

On October 20, 2008, the Illinois Power Agency (“IPA”) filed its Initial Power

Procurement Plan ( the “Plan”) with the Illinois Commerce Commission and a Petition

for Approval of the 220 ILCS 5/16-111.5(d) Procurement Plan (the “Petition”). On

October 27, 2008, pursuant to Section 16-111.5(d)(3) of the Public Utilities Act (“PUA”),

220 ILCS 5/1-101 et seq. (220 ILCS 5/16-111.5(d)(3)), and the October 23, 2008,

Notice of Administrative Law Judge’s Procedural Ruling (“October 23 ALJ Procedural

Ruling”), Staff filed its Response and Objections to the IPA’s Plan (“Staff Response” or

“Staff’s Response”). Staff’s Response was verified and supported by the Affidavit of

Richard J. Zuraski.
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Also, on October 27, 2008, Commonwealth Edison Company (“ComEd”) filed

objections to the Plan (“ComEd Response” or “ComEd’s Response”) and Central Illinois

Light Company d/b/a AmerenCILCO, Central Illinois Public Service Company d/b/a

AmerenCIPS, and Illinois Power Company d/b/a AmerenIP (collectively, “the Ameren

Illinois Utilities,” or “AIU”) also filed objections to the Plan (“AIU Response” or “AIU’s

Response”). No other parties filed objections or responses of any type to the Plan.

On October 28, 2008, ComEd filed a reply to Staff’s Response (“ComEd Reply”

or “ComEd’s Reply”) and the IPA filed Comments Regarding the Question of Whether

the ICC Should Conduct a Hearing to Consider the Procurement Plan (“IPA Reply” or

“IPA’s Reply”). ComEd also filed a motion seeking leave to file ComEd’s Reply on

October 28, 2008. Staff filed a sur-reply to ComEd’s Reply and the IPA’s Reply (“Staff

Sur-reply”) on October 30, 2008, along with a motion seeking leave to file the sur-reply.

On November 3, 2008, the Commission in conference:

(1) determined, pursuant to 220 ILCS 5/16-111.5(d)(3), that a hearing in
the above-referenced matter is not necessary; and (2) directed that a
procedural order be issued requiring verifications or affidavits to be filed
for the revised plan and the petition seeking approval thereof which were
filed October 21, 2008, and for the objections to the revised plan which
were filed October 27, 2008 to the extent such filings are not already in
verified form; and further requiring that all responses to objections, and
any other pleadings, be filed in verified form or supported by affidavit.

Notice of Commission Action, November 5, 2008.

The ALJ issued a Notice of Administrative Law Judge’s Procedural Ruling on

November 5, 2008 (“November 5 ALJ Procedural Ruling”) that provided as follows:

On or before November 12, 2008, verifications or affidavits shall be filed
(1) by the Illinois Power Agency (“IPA”), verifying the revised plan and the
petition seeking approval thereof which were filed October 21, 2008, and
(2) by the Ameren Illinois Utilities (“Ameren”), verifying the objections, filed
October 27, 2008, to the revised plan.
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Any responses by the IPA and other Parties to the substantive objections
filed October 27, 2008 shall be filed, in verified form, on or before
November 12, 2008, and shall be specific to the objections filed by
Ameren (1, 2 and 3), Commonwealth Edison Company (I, II, III and IV)
and the Illinois Commerce Commission Staff (Section III). Copies shall be
served on other parties, and (in Word format) on the Administrative Law
Judge, by 5:00 P.M. on the date of filing

November 5 ALJ Procedural Ruling.

Pursuant to the November 5 ALJ Procedural Ruling, responses to the objections

of other parties to the IPA’s Plan were filed on November 12, 2008, by Staff (“Staff

Response to Objections” or “Staff’s Response to Objections”), the IPA (“IPA Response

to Objections” or “IPA’s Response to Objections”), ComEd (“ComEd Response to

Objections” or “ComEd’s Response to Objections”), the Retail Energy Supply

Association (“RESA Response to Objections” or “RESA’s Response to Objections”),

and the People of the State of Illinois, by and through Illinois Attorney General Lisa

Madigan (“AG Response to Objections”).

On November 17, 2008, the ALJ issued an additional Notice of Administrative

Law Judge’s Procedural Ruling (“November 17 ALJ Procedural Ruling”) allowing parties

the opportunity to file a reply to the following responses from the IPA and Staff.

Illinois Power Agency Responses

 The following recommendation on page 4: “… the IPA agrees that ComEd’s
revised forecast be incorporated into the Plan. The IPA recommends that
ComEd’s revised Tables Q-a and Q-b, as well as Attachments I and J
(attached as Exhibit A), be incorporated into the Plan, and that the Plan be
modified accordingly.”

 Pages 6-7: The recommendation that “the Plan be amended by deleting
language in Section IV.C.4 Contingency Procurement Plan and replacing it
with the following reference to Ameren Rider PER: Ameren Rider PER
(Purchased Energy Recovery) (Electric Service Schedule Ill.CC. No. 18) will
serve as the basis of the Contingency Procurement Plan.”
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 The following argument on page 8: “… Section 16-111.5(e)(3) of the PUA
states specifically that all contracts for the products procured through the
procurement process, including renewable energy, shall be evaluated
according to benchmarks established by the Procurement Administrator, in
consult with the Commission, Agency Staff, and the Procurement Monitor.”

 Page 11: The assertion that “Section 16-111.5 requires that ‘all other supplier
and bid information’ is required to be maintained confidential unless there is a
compelling demonstration that a party ‘needs’ this information.”

Illinois Commerce Commission Staff Response:

 The following recommendation on pages 7-8: “Staff would recommend that
the Commission direct AIU to provide the Procurement Administrator any
updated forecasts that are available, and allow the Procurement Administrator
to adjust the amounts procured with the concurrence of Staff, AIU and the
Procurement Monitor.”

November 17 ALJ Procedural Ruling. Staff’s reply to the IPA’s responses follows.

II. STAFF REPLY

A. The IPA Recommendation that “the IPA agrees that ComEd’s revised
forecast be incorporated into the Plan. The IPA recommends that
ComEd’s revised Tables Q-a and Q-b, as well as Attachments I and J
(attached as Exhibit A), be incorporated into the Plan, and that the
Plan be modified accordingly.”

As Staff indicated at page 14 of Staff’s Response to Objections, ComEd’s

updated load forecast included what Staff would consider some non-negligible changes,

between -4% and +4% of the original forecast, and Staff has not yet had an opportunity

to review the details of the revised forecast. However, it is certainly understandable that

the recent economic turmoil could cause the type of forecast reductions shown in

ComEd’s filing. Id. Furthermore, in its review of ComEd’s earlier forecast work papers,

Staff found no reason to call into question the forecasting methods employed by

ComEd. Id. Staff continues to recommend that the Commission direct ComEd to



5

provide the Procurement Administrator any updated forecasts that are or become

available, and allow the Procurement Administrator to adjust the amounts procured with

the concurrence of Staff, ComEd and the Procurement Monitor, rather than accept and

incorporate the revised forecast at this time without further review. Id.

B. The IPA recommendation that “the Plan be amended by deleting
language in Section IV.C.4 Contingency Procurement Plan and
replacing it with the following reference to Ameren Rider PER: Ameren
Rider PER (Purchased Energy Recovery) (Electric Service Schedule
Ill.CC. No. 18) will serve as the basis of the Contingency Procurement
Plan.”

Staff concurs with the IPA recommendation.

C. The IPA argument that “… Section 16-111.5(e)(3) of the PUA states
specifically that all contracts for the products procured through the
procurement process, including renewable energy, shall be evaluated
according to benchmarks established by the Procurement
Administrator, in consult with the Commission, Agency Staff, and the
Procurement Monitor.”

In the IPA’s Response to Objections, the IPA identifies specific concerns raised

by Staff in Staff’s Response. IPA Response to Objections, p. 8. The IPA indicates that

it appreciates Staff’s concerns, but offers only the following general response to those

identified concerns:

However, Section 16-111.5(e)(3) of the PUA states specifically that all
contracts for the products procured through the procurement process,
including renewable energy,[1] shall be evaluated according to
benchmarks established by the Procurement Administrator, in consult with
the Commission, Agency Staff, and the Procurement Monitor. 220 ILCS
5/16-111.5(c); 5/16-111.5(e)(3). The creation of the benchmarks, and the
evaluation of the REC bids with respect to the benchmarks, will be made
in cooperation with these participants at the appropriate time. Because
Staff makes no recommended modification to the Plan with respect to the
reliance on benchmarks to evaluate bids, the IPA recommends no
modifications be made to the Plan at this time.

1
The IPA’s language is not a quote from the PUA, and Section 16-111.5(e)(3) of the PUA does not

specifically state “including renewable energy.” See 220 ILCS 5/16-111.5(e)(3).
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Id. Given the somewhat vague response from the IPA, it is difficult to ascertain the

precise meaning of the IPA’s argument. Thus, Staff will analyze and respond to the

IPA’s argument with respect to the specific Staff concerns identified by the IPA.

The IPA’s Response to Objections acknowledges that “Staff does not believe that

benchmarks are required as a matter of law for RECs under the PUA.” IPA Response

to Objections, p. 8. Thus, one possible interpretation of the IPA’s argument is that it is

asserting that benchmarks are legally required under the PUA. The Commission should

fully reject such an assertion for the reasons already noted in Staff’s Response.

Specifically, the PUA’s language concerning benchmarks must be read in conjunction

with other provisions of Public Act 095-0481. As explained in Staff’s Response:

 The IPA Act provides that certain priorities be given to wind and to RECs
for generators in Illinois, in adjoining states and then in other states. 20
ILCS 3855/1-75(c)(1) and (3). Benchmarks could conflict with and be
inconsistent with these priorities.

 The IPA Act contains a rate impact test for RECs that operates as an
independent benchmark. 20 ILCS 3855/1-75(c)(2). REC purchases are
constrained to a 0.5% rate impact. Benchmarks could conflict with this
constraint or render it superfluous.

 Benchmarks could obstruct achievement of clear objectives such as
meeting a 4% of energy goal if achievable within the rate impact test
(0.5% of amounts paid for year ending May 31, 2007 plus 0.5% of
amounts paid for year ending May 2008, or 1% of amounts paid for year
ending May 31, 2007) and interfere with complying with the REC priority
scheme established in the PUA and IPA Act.

Staff Response, p. 13. The PUA should not be interpreted to mandate benchmarks for

RECs given the very specific goals and priorities otherwise established by the

Legislature for renewable energy and RECs, and the obvious potential for REC

benchmarks to conflict with and prevent achievement of those goals and priorities. Id.;

see also Illinois Bell Telephone Co. v. Illinois Commerce Comm’n, 362 Ill. App. 3d 652,
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661 (4th Dist. 2005) (“If a general statutory provision and a specific statutory provision

relate to the same subject, the specific provision prevails.”). Indeed, adding any

benchmark into the REC selection process would potentially counteract the effect of the

other special renewable/REC requirements, as more fully discussed in Staff’s

Response. Staff Response, pp. 13-14.

The IPA’s Response to Objections fails to address the argument advanced by

Staff that benchmarks are not legally required for RECs, given the specific

renewable/REC requirements otherwise established in the PUA and the Illinois Power

Agency Act (“IPA Act”). Staff also notes that the AG and ComEd have supported Staff’s

interpretation. While the AG believes that benchmarks for renewable energy and RECs

are allowable2 and can be developed so as to avoid the potential problems cited by

Staff, “the People agree with Staff’s view that neither the Illinois Power Agency Act

(IPAA ) nor the PUA require the use of benchmarks to evaluate renewable energy bids.”

AG Response to Objections, p. 7 (emphasis in original). ComEd similarly supports

Staff’s concerns and views, and notes that “that benchmarks were not developed for

RECs during the last procurement event (Docket Nos. 07-0528/07-531 (cons.)).”

ComEd Response to Objections, p. 2. Given that no benchmarks were developed for

the prior REC procurement overseen by the Commission, it appears that the

Commission similarly takes the view that benchmarks are not required for renewable

energy and RECs.

The IPA’s Response to Objections also acknowledges “Staff states that ‘adding

any benchmark into the selection process would potentially counteract the effect of the

2
Staff similarly believes that benchmarks for RECs are legally allowable. Staff’s concern is that the

actual benchmarks take into account other statutory requirements and not inappropriately undermine
those requirements.
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other special renewable/REC requirements.’” IPA Response to Objections, p. 8. Staff

further explained that its concerns in this regard would be addressed “if it is [made] clear

that the Commission can consider these competing interests when it reviews the

benchmarks.” Staff Response, p. 14. Thus, another possible interpretation of the IPA’s

argument that benchmarks “shall be” employed, when considered with its failure to offer

the clarification specifically identified and sought by Staff, is that the IPA was in fact

providing negative clarification. That is, the IPA’s argument may indicate its view that

the Plan mandates, rather than allows, benchmarks regardless of the impact of the

actual benchmarks on the special renewable/REC requirements set forth in the PUA

and IPA Act – so as to effectively deny the Commission the ability to consider these

potentially competing interests. The Commission should not accept a Plan that

incorporates a proposal to develop benchmarks for RECs if that Plan denies the

Commission the ability to consider the impact of such benchmarks on other statutorily

prescribed goals and preferences. Accepting the Plan under such circumstances would

inappropriately conflict with the statutorily established goals and priorities for RECs, and

the IPA’s argument does nothing to explain why it would be appropriate to ignore those

statutorily prescribed goals and priorities.

Finally, the IPA’s Response to Objections acknowledges Staff’s “concerns with

the potential use of benchmarks based on seemingly ‘limited and idiosyncratic price

data’.” IPA Response to Objections, p. 8. Again, Staff explained that this concern

would be addressed if, as suggested by the Plan’s use of the phrase “where market

prices can be verified,” the Plan was not intended to require the procurement

administrator “to construct such a benchmark without adequate data.” Staff Response,
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p. 15. Thus, another possible interpretation of the IPA’s “shall be” argument, when

considered with its failure to confirm the interpretation of the Plan specifically identified

by Staff, is that the IPA rejects Staff’s interpretation and believes the Plan as proposed

indeed requires the construction of benchmarks for RECs regardless of the availability

of adequate data. The Commission should not accept the proposal to establish

benchmarks for RECs under such conditions.

In Staff’s Response, Staff noted that the PUA provides that “The benchmarks

shall be based on price data for similar products for the same delivery period and same

delivery hub, or other delivery hubs after adjusting for that difference.” 220 ILCS 5/16-

111.5(e)(3); Staff Response, p. 15. Staff further noted its understanding that price data

for RECs are relatively scarce and the data that is available shows that the prices of

RECs appear to be highly idiosyncratic, and are probably driven by the local

jurisdiction’s own renewable portfolio requirements. Id. In Staff’s view, employing

benchmarks based on such limited and idiosyncratic price data may not fit within the

spirit or the letter of the Illinois statute, and the Commission should not accept the

proposal to develop benchmarks for RECs, unless it is clear that the development and

acceptance of benchmarks are subject to the availability of adequate supporting data.

Id.

For all the above reasons, Staff recommends that the Commission either reject

the use of REC benchmarks for the upcoming procurement events or that the

Commission make it clear in its order that (1) before recommending any REC

benchmark, the procurement administrator(s) should take into account the availability of

verifiable market price data and (2) the above-described competing interests associated



10

with using a REC benchmark shall be considered when the Commission reviews any

proposed REC benchmarks.

D. The IPA assertion that “Section 16-111.5 requires that ‘all other
supplier and bid information’ is required to be maintained confidential
unless there is a compelling demonstration that a party ‘needs’ this
information.”

In Staff’s Response, Staff recommended that the Commission order or modify

the Plan to provide that (1) the number of megawatts awarded for each contract type

and for each contract term will be publicly disclosed after a Commission vote accepting

a procurement administrator recommendation to accept certain bids for future

procurement events, provided there are at least three winning bidders in the entire

procurement event, and (2) the winning quantities and average prices for all products,

and not just the 24 basic building block products, will be publicly released. Staff

Response, pp. 22-25. The IPA was the only party to oppose Staff’s recommendation.

Both ComEd and the AG affirmatively support Staff’s recommendation. ComEd

Response to Objections, p. 2; AG Response to Objections, p. 8. Staff further notes that

no potential bidder objected to Staff’s recommendation. The AG argued that Staff’s

recommendation was “a significant step” in providing for full disclosure of bid data (AG

Response to Objections, p. 8), while ComEd recognized that the data which Staff

recommends to be disclosed would not conflict with the primary purposes of the

confidentiality provisions in Section 16-111.5 of the PUA – namely, protecting individual,

competitively sensitive bidder information and the integrity of the bidding process.

ComEd Response to Objections, p. 2.
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The IPA asserts that the information Staff recommends for disclosure is required

to be treated as confidential and cannot be disclosed absent a demonstration of need.

IPA Response to Objections, pp. 10-11. The IPA is wrong. Staff recognizes that

benchmarks, the reports by the procurement administrator and procurement monitor,

and supplier and bidding information (other then certain information on successful bids)

are to be afforded confidential treatment under Section 16-111.5 of the PUA,. However,

the general requirement for confidential treatment is limited to supplier and bidding

information; and other information related to the procurement process or procurement

events is not statutorily cloaked with confidentiality under the PUA and may be publicly

disclosed. Staff Response, p. 23. The IPA does not specifically address this argument

or otherwise explain why the data proposed to be disclosed is or should be considered

supplier and bidding information.

The IPA states that “Staff speculates that the aggregate number of megawatts

would not disclose confidential information, particularly if there are three or more

successful bidders,” but this statement misses the point of Staff’s argument. Staff is not

arguing that the standard is whether someone would consider this information

confidential. The relevant statutory standard for confidential treatment under Section

16-111.5(h) is whether the information constitutes supplier and bidding information, and

the information Staff proposes to disclose does not. Staff has proposed disclosing the

number of megawatts awarded for each contract type and for each contract term. In

and of itself, this data does not disclose information about any particular supplier or bid

and, thus, is not supplier and bidding information afforded confidential treatment under

the PUA. Staff’s proposal to limit disclosure to events with three or more successful
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bidders was intended to provide additional protection against the possibility of one

bidder somehow “reverse engineering” specific supplier and bidding information from

the sum of all information available to that bidder – including its own successful and

unsuccessful bids.

The IPA’s criticism of Staff’s proposal to limit disclosure to situations where there

are at least three successful bidders is also inconsistent with longstanding Commission

precedent recognizing that disclosure of aggregate data does not violate the duty to

maintain the confidentiality of specific underlying data. In general, the policy reason for

maintaining the confidentiality of business or commercial information is to protect the

proprietary information of individual companies from disclosure to competitors. See

Illinois Commerce Comm’n v. Illinois Bell Tel. Co., Docket No. 06-0027, Order at 1 (May

3, 2006) (“The policy reason for keeping [the number of lines provisioned by competitive

carriers] confidential is to protect the proprietary information of individual companies

from disclosure to competitors.”) In this context, the Commission has previously found

that the disclosure of “aggregate” data “from which specific company information can

not be discerned would not conflict with this policy.” Id. (Approving the public release of

aggregate data which did not “aggregate the data of fewer than four carriers.”). Indeed,

in the Illinois Bell case, the Attorney General noted that the public release of “aggregate

data” was a practice consistent with the Commission’s telecommunications market

reports to the General Assembly. Id.; see also In re Inquiry into the status of

deployment of telecommunications services to consumers under Section 13-407 of the

Public Utilities Act, Docket No. 04-0015, Final Order (Appendix A) at 1 (Jan. 13, 2004)

(“[W]hen reporting both local telephone and broadband provisioning information, the
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Commission will aggregate data to maintain the confidentiality of individual company

subscribership numbers.”). The Commission has taken this same approach in

monitoring competitive electric supply switching for 3-megawatt-and-larger customers.

In re Proceeding to monitor the ongoing development of the marketplace for

Commonwealth Edison Customers, Docket No. 03-0056, Interim Order at 6-7 (April 9,

2003) (“RES-specific information provided by the individual RES will be considered

confidential. When publicly reported, only aggregate information will be provided.”).

The analysis and reasoning applied to “aggregate data” in the

telecommunications and electric monitoring cases discussed above are equally

applicable to the directive to maintain the confidentiality of “supplier and bidding

information.” In other words, the disclosure of aggregate “supplier and bidding

information” from which specific supplier or bidder information can not be discerned

does not conflict with or violate the requirement to maintain the confidentiality of supplier

and bidding information.

The IPA recommends that the Commission make the determination to disclose

this information after bids are awarded if a party petitions the Commission to disclose

the information. First, this process is improper because the information proposed for

disclosure is not entitled to confidential treatment in the first instance, as explained

above, and thus does not require a showing of need. Further, the IPA fails to recognize

that there is a significant benefit to making a determination now, rather than later,

regarding the public disclosure of this information. Namely, bidders should generally

know ‘up front’ what information will be treated as confidential and what information will

be considered public. Making a habit of after-the-fact determinations could lead
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potential bidders to believe that there is significant uncertainty regarding what will and

will not be publicly disclosed, and could have potential negative impacts on bidder

participation in this and all future procurement events. After-the-fact determinations of

whether certain data is entitled to confidential treatment could also give rise to

arguments that bidders had an expectation of confidential treatment for all information

not specifically identified as public, potentially creating unnecessary litigation under the

IPA’s proposed process. However, if the Commission makes a determination now in

this proceeding for the specific limited information identified by Staff, such concerns and

arguments would not exist for that information. As Staff, the AG and ComEd argue, the

information to be disclosed is not subject to confidential treatment and therefore there is

no need to prevent its disclosure to the public or delay a determination of its non-

confidential status.

Given all of the above, the Commission should reject the IPA’s argument and

adopt Staffs recommendation that (1) the number of megawatts awarded for each

contract type and for each contract term will be publicly disclosed after a Commission

vote accepting a procurement administrator recommendation to accept certain bids for

future procurement events, provided there are at least three winning bidders in the

entire procurement event, and (2) the winning quantities and average prices for all

products, and not just the 24 basic building block products, will be publicly released.
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III. CONCLUSION

Staff respectfully requests that the Illinois Commerce Commission approve

Staff’s recommendations in this docket.

Respectfully submitted,

___________________________
JOHN C. FEELEY
CARMEN L. FOSCO
Office of General Counsel
Illinois Commerce Commission
160 North LaSalle Street, Suite C-800
Chicago, IL 60601
Phone: (312) 793-2877
Fax: (312) 793-1556
jfeeley@icc.illinois.gov
cfosco@icc.illinois.gov

November 19, 2008
Counsel for the Staff of the
Illinois Commerce Commission
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